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Harrisburg,  January  8,  1852. 


Speaker  of  the  House  of  Representatives  : 

Dear  Sir  : — Will  you  please  present  to  the  House  over  which  you  preside,  the 
Report  and  Journal  of  the  Committee,  appointed  by  the  last  House  of  Representa¬ 
tives,  “  to  investigate  the  affairs  of  the  Delaware  and  Hudson  Canal  Company,  with 
reference  to  the  resumption  of  that  work  hy  the  Commonwealth/’ 

Very  respectfully,  your  obedient  servant, 

E.  A.  PENNIMAN, 

Chairman  of  Committee. 


To  the  House  of  Representatives  of  the  Commonwealth  of  Pennsylvania  : 

The  undersigned,  a  Committee,  appointed  by  the  last  House  of  Representatives, 
to  inquire  into  the  expediency  of  the  resumption  of  the  Pennsylvania  section  of  the 
Delaware  and  Hudson  canal  by  the  State,  report : 

That  they  met  in  June  last,  in  the  borough  of  Honesdale,  in  Wayne  county,  where 
the  canal  terminates,  and  entered  upon  the  performance  of  their  duties.  After  finish¬ 
ing  their  sessions  at  that  place,  the  adjourned,  and  met  again  in  the  city  of  New 
York,  where  the  principal  office  of  the  company  is  kept.  The  testimony  which  was 
taken  is  hereto  appended,  ana  to  it  the  attention  of  the  House  is  respectfully  invited. 

During  the  investigation,  Mr.  Musgrave,  vice  president,  and  acting  president  of 
the  company,  and  other  officers  and  agents,  were  in  attendance,  assisted  by  the  Hon. 
George  W.  Woodward  and  Wm.  H.  Idmmick,  Esq,,  and  gave  every  facility  for  a 
thorough  inquiry.  A  protest,  in  behalf  of  the  company,  was  offered  by  Mr.  Mus¬ 
grave,  at  the  commencement  of  proceedings,  against  the  powers  assumed  by  the  com¬ 
mittee,  and  the  scope  they  proposed  to  have  the  examination  take.  Nevertheless, 
Mr.  Musgrave,  and  all  the  other  pei  sons  called  upon,  answered  all  the  questions 
which  were  propounded  to'them.  Such  of  the  questions  as  they  deemed  to  be  irrele¬ 
vant,  were  answered  under  protest,  and  are  so  marked  on  our  journal. 
t'  The  committee,  having  determined  ;o  make  a  full  examination,  did  not  allow  tho 
protest  to  influence  their  course.  They  were  charged  by  the  House  of  Representa¬ 
tives,  of  which  they  were  members,  to  examine  the  affairs  of  the  company  with 
reference  to  the  resumption  of  the  Pennsylvania  section  by  the  State,  in  accordance 
with  the  13th  section  of  an  act,  entititled  <:An  Act  to  improve  the  river  Lacka- 
waxen,”  passed  the  18th  March,  1823.  The  terms  of  resumption,  as  therein  speci¬ 
fied,  are  plain  and  simple ;  but  in  order  to  de  ermine  whether  it  is  most  expedient 
for  the  State  to  exercise  its  reserved  rigb  of  resumption,  or  to  waive  it  altogether,  it 
[«  essential  to  ascertain  the  cost  of  the  canal,  and  the  amount  expended  in  repairing 
it,  year  by  year.  It  is  further  essential  to  ascertain  the  quantity  of  business  done 


4 


REPORT  AND  JOURNAL  OF  COMMITTEE  ON 


upon  the  canal,  so  as  to  fix  the  amount  of  tolls  received,  for  the  tolls  constitute  the 
fund  out  of  which,  in  the  first  place,  the  company  derive  compensation  for  all  its  ex¬ 
penditures. 

The  canal  extends  from  Honesdale  to  Rondout,  on  the  Hudson  river,  a  distance  of 
one  hundred  and  eight  miles.  Between  twenty-four  and  twenty-five  miles  of  the 
canal  are  in  Pennsylvania,  and  the  remainder  in  New  York. '  The  canal,  consequently, 
consists  of  two  sections  or  divisions.  To  separate  the  accounts,  for  cost  of  construc¬ 
tion,  for  repair,  for  tolls,  &c.,  is  a  work  of  considerable  labor,  requiring  time  and 
care  for  its  completion  in  a  satisfactory  manner,  i  In  the  calculations  made  by  us  it  is 
assumed  that  twenty-four  and  a  half  miles  of  the  canal  are  in  this  State.  » 

It  is  proper  to  notice  here  an  objection  raised  in  the  protest,  and  subsequently  en¬ 
larged  upon  by  the  company’s  counsel  in  a  written  argument  before  the  committee, 
and  which  is  appended  to  this  report. 

The  objection  is,  that  the  time  has  not  arrived  at  which  the  company  is  required 
to  render  an  account,  as  provided  in  the  18th  section  of  the  act  of  1823,  even  ad¬ 
mitting  that  the  company  is  subject  to  the  provisions  of  that  section. 

The  committee  have  no  doubt  as  to  the  right  of  the  Legislature  to  institute  an 
inquiry  into  the  affairs  of  the  company  at  any  time  prior  to  the  expiration  of  the 
thirty  years  stipulated  in  the  act  of  1823.  The  inquiry,  however,  happen  when  it 
will,  may  be  two-fold.  First,  in  respect  to  resumption,  under  the  act  of  1828 ;  and 
second,  as  to  any  abuse  of  the  privileges  conferred  upon  the  company.  If  the  com¬ 
mittee  had  discovered  that  the  company  had  been  faithless  to  the  requirements  of 
law,  it  would  be  their  duty  to  recommend,  not  a  resumption  of  the  canal  upon  the 
conditions  laid  down  in  the  original  grant,  but  an  absolute  repeal  of  all  the  rights 
and  privileges  enjoyed  by  the  company  in  this  Commonwealth. 

It  is  true,  as  stated  by  counsel,  that  the  company  cannot  furnish  a  full  and  perfect 
account  for  thirty  years,  until  that  period  shall  expire,  but  an  account  can  be  rendered 
for  the  time  already  elapsed. 

The  fiscal  year  of  the  company,  in  reference  to  tolls,  closes  on  the  1st  of  Decem¬ 
ber,  and  we  propose  to  bring  the  account  up  to  that  point  of  the  year  1850,  which 
will  enable  the  Legislature  to  form  a  definite  opinion  as  to  the  expediency  of  resum¬ 
ing  the  canal.  The  three  years  which  remain  unfulfilled  will  not  materially  change 
the  facts  in  the  case.  If  the  judgment  of  the  Legislature  shall  be  adverse  to  dispos¬ 
sessing  the  company,  the  right  of  the  Commonwealth  to  dispossess  it  may  be  waived 
now  as  effectually  as  at  a  future  time.  On  the  other  hand,  if  the  Legislature  shall 
think  otherwise,  opportunity  exists  for  further  investigation  before  ultimate  action. 
It  is  impossible  to  avoid  an  investigation  at  some  time,  for  no  Legislature  would  be 
satisfied  with  an  account  rendered,  unless  examined  by  an  officer  or  committee  on  its 
behalf. 

So  viewing  the  matter,  the  committee  proceeded  with  the  examination  of  all  the 
points  involved.  The  question  of  resumption,  therefore,  can  as  well  be  disposed  of 
during  the  present  session  of  the  Legislature  as  at  any  subsequent  period.  The  facts 
are  all  presented  in  this  report,  and  are  so  arranged  as  to  enable  every  member  fully 
to  comprehend  them. 

/  The  act  of  1823,  authorizing  Maurice  Wurts  to  improve  the  navigation  of  the  river 
Lackawaxen,  was  passed  before  the  internal  improvements  of  the  State  were  com¬ 
menced.  The  question  of  beginning  a  system  of  internal  improvements  was,  how¬ 
ever,  prominently  before  the  people  and  the  Legislature.  A  mistake  is  made  by  the 
company’s  counsel  as  to  the  time  the  State  works  were  commenced,  and  in  respect  to 
the  design  of  the  Legislature  in  reserving  the  right  to  resume  the  Pennsylvania  sec¬ 
tion  of  the  company’s  canal.  The  first  act  of  Assembly  relative  to  the  public  works, 
was  passed  on  the  27th  March,  1824,  and  not,  as  erroneously  stated,  on  the  25tb 
February,  1826.  ^The  act  of  1824,  provides  for  the  appointment  of  a  Board  of  Canal 
Commissioners,  with  instructions  to  “explore  a  canal  route  from  Harrisburg  to  Pitts¬ 
burg,  by  the  waters  of  the  Juniata  and  Conetnaugh  rivers;  and  also  the  route  by  the 
West  Branch  of  the  Susquehanna  and  Sinnemahoning  with  the  waters  of  the  Alle¬ 
gheny  rivers;  and  also  the  country  between  the  Schuylkill  and  Susquehanna,  through 


DELAWARE  AND  HUDSON  CANAL  COMPANY. 


5 


the  great  Talley  of  Chester  and  Lancaster  counties.”  Provision  is  also  made  in  the 
same  act  for  other  explorations,  and  a  report  of  them  all  was  to  be  made  to  the  Le¬ 
gislature  at  the  next  session. 

On  the  9th  April,  1827,  another  act  was  passed  directing  the  Canal  Commissioners 
“to  cause  examinations,  surveys  and  estimates  to  be  made  along  the  valley  of  the 
Delaware  from  Philadelphia,  or  from  Bristol  and  the  head  of  tide  water,  to  Carpen¬ 
ter’s  Point,”  or  Port  Jervis.  At  a  subsequent  period,  the  Delaware  division  of  the 
Pennsylvania  canal  was  built,  sixty  mile3  in  length,  extending  from  Bristol,  in  Bucks 
county,  to  Easton,  in  Northampton  county,  at  an  expense  of  11,381,741.  This  canal 
was  intended  to  accommodate  the  coal  trade  of  the  Lehigh  valley. 

The  company’s  counsel  suggest  that  the  object  of  the  Legislature  in  reserving  the 
right  to  resume  the  improvement  Mr.  Wurtz  was  authorized  to  make,  was,  that  it 
might  be  united,  at  a  future  time,  with  a  canal,  the  surveys  for  which  were  directed 
to  be  made  in  1827,  along  the  valley  of  the  Delaware.  It  is  possible  that  this  was 
the  intention  of  the  Legislature,  but  no  evidence  of  such  intention  is  found  on  the 
records  of  the  two  houses.  Whatever  consideration  may  have  influenced  the  Legis¬ 
lature,  the  right  of  resumption  was  reserved.  It  may  be  remarked,  however,  that  if 
the  Legislature  of  1823  was  so  sagacious  as  to  anticipate  that  the  improvement  Mr. 
Wurts  was  authorized  to  make  would,  at  no  remote  day,  be  united  with  the  State 
works  on  the  Delaware  river,  the  waters  of  which  “  flow  directly  to  the  great  metro¬ 
polis  of  the  State,”  an  equal  degree  of  clear-sightedness  may  reasonably  be  imputed 
to  the  Legislature  of  1826.  The  act  of  1827  is  quoted  by  counsel  for  the  purpose  of 
showing  the  intention  of  the  Legislature  in  exploring  a  canal  route  “along  the  valley 
of  the  Delaware,  from  Philadelphia  to  Carpenter’s  Point,”  and  counsel  argue  that  the 
Legislature  waived  the  right  of  resumption  by  the  act  of  1826,  which  was  enacted 
more  than  a  year  prior  to  the  passage  of  the  act  of  1827.  According  to  this  state¬ 
ment,  the  right  of  resumption  was  waived  before  the  explorations  were  made  in  the 
valley  of  the  Delaware.  The  discrepancy  in  dates  is  too  obvious  to  require  com¬ 
ment. 

In  reserving  the  right  of  resumption,  the  Legislature  acted  wisely.  The  privileges 
conferred  on  Mr.  W urts  were  of  no  ordinary  character.  He  was  authorized  to  con¬ 
struct  a  great  public  highway,  which  has  proved  to  be  one  of  the  most  useful  works 
in  the  country.  |  The  continuance  of  this  highway  in  his  hands,  or  in  the  hands  of 
his  heirs  and  assigns,  might  have  proved  injurious  to  the  people.  Hence  the  right 
of  resumption  was  reserved.  Nor  is  this  the  only  instance  in  which  the  State  has 
reserved  the  right  to  take  works  at  the  end  of  a  specified  series  of  years.  The  great 
Pennsylvania  railroad  company  was  chartered  in  1846.  The  amount  of  capital  neces¬ 
sary  to  construct  the  work  was  eight  or  nine  millions  of  dollars.  The  twenty-third 
section  of  the  act  of  incorporation  provides  that  if  the  Legislature  shall,  at  the  expi¬ 
ration  of  twenty  years  from  the  completion  of  the  road,  make  provision  by  law  for 
the  repayment  to  the  company  for  construction,  repairs,  superintendence,  and  perma¬ 
nent  fixtures  of  every  description,  with  interest  at  the  rate  of  eight  per  cent,  per 
annum,  after  deducting  the  amount  of  tolls  and  other  revenue  received,  the  same 
“shall  rest  in  and  become  the  property  of  the  people  of  this  State.”  If  the  Legisla¬ 
ture  shall  not  avail  itself  of  this  opportunity  of  possessing  the  road  at  the  expiration 
of  the  first  twenty  years,  it  must  wait  for  the  elapse  of  twenty  years  more,  and  so  on 
from  twenty  years  to  twenty  years.  The  same  provision,  substantially,  is  found  in 
the  act  incorporating  the  Delaware  canal  company  (the  Delaware  division  of  the  Penn¬ 
sylvania  canal),  which  was  passed  in  1844,  and  in  another  act  of  the  same  year,  pro¬ 
viding  for  the  sale  of  the  State  works  (the  main  line)  from  Philadelphia  to  Pittsburg. 
Nor  are  these  the  only’  instances  iu  which  the  right  of  resumption  has  been  reserved. 
The  charter  of  the  Philadelphia  and  Trenton  railroad  company,  chartered  in  1832, 
contained  a  proviso,  “that  the  State  may,  at  any  time  after  the  expiration  of  thirty 
years,  have  the  privilege  of  purchasing  the  entire  interest  and  property  of  said  corpo¬ 
ration,  at  a  just  and  reasonable  valuation  or  appraisement,  to  be  made  in  such  form 
as  may  hereafter,  at  any  time,  be  provided  by  law.”  The  Franklin  railroad  company 
was  chartered  the  same  year,  on  the  same  conditions,  and  so,  also,  was  the  Adams 


6 


REPORT  AND  JOURNAL  OP  COMMITTEE  ON 


county  railroad  company.  Reference  is  made  to  these  acts  because  they  are  prominent, 
and  some  of  them  of  nearly  twenty  years’  standing.  They  settle  all  debate  as  to  the 
principle  by  which  the  Legislature  has  been  governed  in  creating  improvement  corpo¬ 
rations. 

Having  thus  disposed  of  this  branch  of  the  subject,  we  turn  to  the  laws  which 
have  been  passed  with  reference  to  the  improvement  of  the  river  Lackawaxen,  and  also, 
so  far  as  relates  to  this  inquiry,  to  the  collateral  laws  of  New  York. 

By  the  1st  section  of  the  act  of  the  13th  March,  1823,  Maurice  Wurts,  his  heirs 
and  assigns,  were  authorized  “  to  enter  upon  the  river  Lackawaxen,  and  any  one  of 
the  streams  emptying  into  the  same,”  and  “to  open,  enlarge,  or  deepen  the  same  in 
any  part  or  place  thereof,  in  the  manner  which  shall  to  them  seem  most  convenient  for 
opening,  enlarging,  changing,  making  anew,  or  improving  the  channel”  of  said  river. 
The  same  section  also  authorizes  him  or  them  “  to  form,  make,  erect,  and  set  up  any 
dams,  locks,  or  any  other  device  whatsoever,  which  the  said  Maurice  Wurts,  his  heirs, 
or  assigns,  shall  think  most  fit  and  convenient  to  make  a  good  and  safe  descending 
navigation.”  The  point  for  commencing  this  improvement  was  to  be  “  at  or  near 
Wagner’s  Gap,  in  the  county  of  Luzerne,  or  from  or  near  Rix’s  Gap,  in  the  county  of 
Wayne;”  and  it  was  to  extend  “to  the  mouth  of  the  river  Lackawaxen,  with  a  chan¬ 
nel  not  less  than  twenty  feet  wide  and  eighteen  inches  deep.”  The  2d  section  pro¬ 
vides  for  the  payment  of  damages  occasioned  by  the  swelling  of  the  water  by  reason  of 
the  dams.  At  the  head  of  section  3d  stands  the  following  preamble  :  “Whereas,  on 
examination  and  survey,  it  may  appear  to  the  said  Maurice  Wurts,  his  heirs,  and 
assigns,  practicable  and  expedient  to  make  a  slack-water  navigation  between  the  points 
aforesaid.”  Section  3d  authorizes  the  construction  of  a  slack-water  navigation,  and  for 
this  purpose  Mr.  Wurts  is  to  have  and  possess  the  same  powers,  privileges,  and  au¬ 
thority  as  are  given  by  the  first  section,  to  make  a  descending  navigation.  Section 
4th  provides  for  the  payment  of  damages  for  entering  upon  property.  Sections  lltli 
and  12th  relate  to  tolls.  Section  13th,  to  the  mode  of  ascertaining  the  size  of  boats, 
arks,  and  rafts,  and  marking  the  tonnage  upon  them.  Section  15tb  fixes  the  dimen¬ 
sions  of  the  locks,  and  the  regulations  for  passing  with  boats.  The  18th,  and  last 
section,  is  in  relation  to  the  resumption  of  the  work  by  the  State. 

From  the  foregoing,  it  will  be  seen  what  powers  were  granted  to  Mr.  Wurts,  his 
heirs,  and  assigns,  for  improving  the  navigation  of  the  Lackawaxen.  Authority  was 
given  to  make  the  improvement  in  either  of  two  ways.  First,  by  a  descending  navi¬ 
gation;  that  is,  by  improving  the  channel  of  the  river  so  as  to  pass  boats  and  rafts  of 
specified  dimensions.  To  do  this,  the  construction  of  dams,  locks,  and  such  other 
devices  as  should  be  judged  expedient,  were  permitted.  Now,  locks  and  dams  are  the 
ordinary  appliances  for  supplying  canals  with  water,  and  for  passing  boats  from  one 
level  to  another.  Second,  by  a  slack-water  navigation.  To  effect  this  the  erection  of 
locks,  dams,  and  other  devices  was  also  authorized.  The  only  material  difference 
between  the  two  species  of  improvements  thus  authorized  is,  that  the  latter  is  com¬ 
posed  entirely  of  pools  of  water,  created  by  dams  erected  at  suitable  distances,  and 
through  which  boats,  arks,  and  rafts  may  be  fioated ;  while  the  former  is  only  in  part 
made  by  dams,  the  residue  of  the  work  consisting  in  widening  and  deepening  the 
channel.  But  the  first  section  of  the  act  of  1823  does  not  limit  the  number  of. dams, 
but  leaves  the  number  discretionary  with  Mr.  Wurts;  so  that  the  improvement  con¬ 
templated  by  that  section  might  have  been  made  in  the  same  manner  as  a  slack-water 
navigation.  So  far,  then,  as  concerns  practical  results,  a  descending  and  a  slack-water  t 
navigation  are  the  same.  In  neither  is  the  water  turned  from,  or  taken  out  of  the 
bed  of  the  river.  Both  are  made  by  the  application  of  the  same  artificial  means.  In 
a  broad  sense,  either  may  be  styled  a  canal — which  term,  in  a  generic  sense,  signifies 
an  artificial  passage  for  water.  We  do  not  confound  channel  with  canal.  The  former 
implies  a  natural  water  course,  but  a  channel  which  requires  to  be  opened,  enlarged, 
and  deepened  before  it  can  be  used  for  the  purposes  of  navigation  does  not  differ  in¬ 
trinsically  from  a  slack-water  navigation,  or  from  a  canal. 

On  the  23d  April,  1823,  the  Legislature  of  New  York  incorporated  “  The  president,  * 
managers,  and  company  of  the  Delaware  and  Hudson  Canal  Company.”  Tho  preamble 
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recites,  that  “Whereas,  it  is  desirable  that  a  channel  should  be  opened,  through 
which  the  city  of  New  York  and  other  parts  of  this  State  may  receive  a  supply  of 
stone  coal,  which  is  found  in  the  interior  of  the  State  of  Pennsylvania:  Ahd 
Whereas,  there  is  a  large  body  of  this  valuable  article,  belonging  to  Maurice  Wurts 
of  the  said  State  of  Pennsylvania,  situated  near  the  head  waters  of  the  Lackawaxen, 
which  empties  into  the  river  Delaware,  opposite  the  county  of  Sullivan ;  And 
Whereas,  it  is  represented  that  a  water  communication  can  be  formed  between  the 
rivers  Delaware  and  Hudson  through  the  counties  of  Orange,  Sullivan,  and  Ulster,  or 
some  one  or  more  of  them,  so  that  a  supply  of  this  coal  may  be  had  from  the  source 
aforesaid.”  Section  1st  says,  “  that  for  the  purpose  of  cutting  a  canal,  and  making 
a  complete  slack-water  navigation  between  the  rivers  Delaware  and  Hudson,  it  shall 
be  lawful  to  open  books  for  receiving  subscriptions,”  &c.  Section  8th  authorizes  the 
corporation  to  “construct,  and  forever  maintain  a  canal  or  slack-water  navigation  of 
suitable  depth,  width,  and  dimensions,  to  be  determined  by  said  corporation,  from 
such  point  on  the  river  Delaware,  within  the  jurisdiction  of  this  State,  through  one  or 
more  of  the  counties  of  Orange,  Sullivan,  and  Ulster,  to  such  point  on  tbs  Hudson 
river  as  the  said  corporation  shall  judge  best.”  Section  9th  provides,  “that  said 
corporation  may  purchase  and  forever  hold  any  and  all  lands  and  real  estate  necessary 
for  constructing,  maintaining,  and  repairing  said  canal,  and  the  works  connected 
therewith  as  aforesaid.”  Section  12th  establishes  the  rates  of  toll  to  be  charged,  and 
fixes  the  maximum  on  “stone  coal”  at  “eight  cents  per  mile  for  every  ton  weight.” 
Section  14th  provides  a  mode  for  ascertaining  the  tonnage  of  boats,  and  defines  how 
the  tonnage  shall  be  marked  on  them.  Section  20th  requires  that  “just  and  true 
accounts  of  all  moneys  received  by  their  several  and  respective  collectors  shall  be 
kept.”  Section  21st  provides  that  the  corporation  may  purchase  of  Mr.  Wurts  “  all  the 
rights,  privileges,  and  immunities  granted  to  him,  his  heirs  and  assigns,  by  the  Legis- 
lature  of  the  said  State  (of  Pennsylvania)  by  an  act  entitled  ‘  An  Act  to  improve  the 
river  Lackawaxen;’  and  also  for  the  purchase  of  any  lands  containing  stone  coal  that 
he  or  any  other  person  may  own  at  or  near  the  head  waters  of  said  river;  and  after 
such  purchase  to  receive  a  conveyance  of,  and  hold,  the  same  in  the  like  manner  as 
the  said  Maurice  Wurts,  or  such  other  person,  now  does  or  can.” 

On  the  7th  April,  1824,  the  Legislature  passed  a  supplement  to  the  charter  of  this 
company,  authorizing  an  increase  of  its  capital  from  8500,000  to  81,500,000.  The 
preamble  to  this  supplemental  act  contemplates  that  the  company  will  construct  its 
canal  “  from  the  Hudson  to  the  head  waters  of  the  Lackawaxen ;”  but  up  to  that 
time  no  act  had  been  passed  by  the  Legislature  of  Pennsylvania  authorizing  the  com¬ 
pany  to  cross  the  Delaware  river.  The  preamble  further  sets  forth  “that  the  pro¬ 
prietors  of  coal  mines  near  this  river  (Lackawaxen)  have  represented  to  the  Legisla¬ 
ture  that  they  deem  it  expedient  that  the  line  of  improvement  be  made  by  one 
company,  to  be  organized  under  the  act  to  which  this  is  amendatory.” 

On  the  19th  November,  1824,  another  supplement  to  the  charter  of  the  company 
was  passed,  authorizing  the  establishment  of  a  bank.  No  part  of  this  act  is  material 
to  this  investigation,  except  the  fifth  section,  which  requires  that  the  canal  shall  be 
commenced  and  finished  within  a  certain  time,  under  penalty  of  a  forfeiture  of  the 
banking  privileges.  The  same  section  directs  that  the  canal  shall  be  made  “  from  the 
tide  waters  of  the  Hudson  to  the  head  waters  of  the  Lackawaxen.” 

These  are  all  the  acts  passed  by  the  Legislature  of  New  York  prior  to  the  date  of 
the  law  of  Pennsylvania  authorizing  the  company  to  purchase  of  Maurice  Wurts,  his 
rights  and  privileges  under  the  act  of  13th  March,  1823. 

On  the  1st  April,  1825,  the  Legislature  of  Pennsylvania  passed  an  act,  entitled 
“  A  supplement  to  the  act,  entitled  ‘An  Act  to  improve  the  river  Lackawaxen’” 
The  preamble  to  this  supplement  explains  very  fully  the  end  intended  to  be  accom¬ 
plished.  It  refers  to  the  fact  that  a  company  had  been  organized  in  New  York  for  the 
purpose  of  making  a  canal  from  the  river  Hudson  to  the  river  Delaware,  “  termina¬ 
ting  at  a  point  near  the  mouth  of  the  river  Lackawaxen.”  It  will  be  observed  that 
our  Legislature  does  not  recognize  the  right  of  the  New  York  company  to  terminate 
its  canal  at  the  head  waters  of  the  Lackawaxen,  but  only  to  terminate  it  near  the 
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mouth  of  that  stream.  The  preamble  further  states  that  the  stock  of  the  company 
had  been  subscribed  by  the  citizens  of  each  of  the  States;  that  the  improvement  con¬ 
templated  in  this  State  by  the  company  and  by  Mr.  Wurts  was  identical — and  that 
the  citisens  of  Pike  and  Wayne  counties  had  memorialized  the  Legislature,  repre¬ 
senting  that  it  was  desirable  that  those  engaged  in  the  improvement  of  the  Lacka- 
waxan,  should  be  permitted  to  avail  themselves  of  the  Delaware  and  Hudson  canal 
company,  and  had  asked  the  sanction  of  the  Legislature  to  that  end.  Section  1st 
authorizes  the  company  “to  improve  the  navigation  of  the  river  Lackawaxen,  and  any 
of  its  branches,  in  the  same  manner  as  Maurice  Wurts,  his  heirs  and  assigns,  might 
improve  it,”  and  after  the  completion  of  the  navigation,  authorizes  the  company  to 
“hold  and  enjoy  the  same  as  effectually  as  Maurice  Wurts,  his  heirs  and  assigns, 
might,  or  could  do,  under  and  subject,  however,  to  all  the  provisions,  conditions,  re¬ 
strictions,  duties  and  obligations  imposed  by  the  said  act  on  the  said  Maurice  Wurts, 
his  heirs  and  assigns,  and  under  and  subject  to  the  conditions,  restrictions,  duties  and 
limitations  hereinafter  provided  ;  and  it  shall  further  be  lawful  for  the  said  company 
to  purchase  and  hold  any  quantity  of  lands,  situated  at  any  place  within  ten  miles  of 
the  waters  of  the  Lackawaxen,  not  exceeding  five  thousand  acres.”  Section  2d 
establishes  the  rate  of  toll,  and  for  stone  coal  fixes  the  maximum  charge  at  one  cent 
and  a  half  per  ton  per  mile. 

It  is  obvious  that  all  the  rights  and  privileges  conferred  on  Mf.  Wurts,  his  heirs 
and  assigns,  by  the  act  of  18th  of  March,  1823,  were  authorized  to  be  conveyed  with¬ 
out  abatement,  to  “  the  president,  managers,  and  company  of  the  Delaware  and  Hud¬ 
son  canal  company.” 

It  is  proper  here  to  remark,  that  the  company’s  counsel  admit  that,  after  the  pass¬ 
age  of  the  act  of  1825,  the  company  stood  in  the  exact  .position  of  Maurice  Wurts, 
under  the  act  of  1823. 

On  the  9th  of  February,  1826,  the  Legislature  of  this  State  passed  “  A  further 
supplement  to  the  act,  entitled  ‘An  Act  to  improve  the  river  Lackawaxen.'”  It  is 
maintained  by  the  company’s  counsel,  that  in  this  supplement  the  State  waived  the 
right  of  resumption,  in  what  manner  we  shall  explain,  and  then  refute  the  positions 
assumed.  Section  1st  says,  that  the  navigation  shall  be  constructed  with  “  locks  of 
such  dimensions  as  the  engineers  of  the  said  company  shall  deem  most  suitable  and 
expedient :  Provided ,  The  same  shall  be  of  a  sufficient  capacity  to  admit  boats,  arks, 
rafts  and  other  vessels  of  twenty-five  tons  burden  :  Provided,  also,  That  if  the  said 
company  shall  reduce  the  locks  to  a  standard  below  that  fixed  by  the  15th  section  of 
the  act  of  1828,  “  then  it  shall  not  be  lawful  for  the  company  to  make  a  slack-water 
navigation  in  the  bed  of  the  river  Lackawaxen,  but  in  lieu  thereof,  they  shall,  under 
the  provisions  of  the  said  act  (1828),  and  of  a  supplement  thereto,  passed  April  1, 
1825,  construct  a  canal  navigation,  fed  by  the  waters  of  the  said  river,  or  oome  of  its 
branches.” 

According  to  the  statement  of  counsel,  the  waiver  of  the  right  of  resumption  con¬ 
sists  in  having  adopted  the  alternative  presented  in  the  act  of  Assembly,  of  making  a 
“  canal  navigation,'"  instead  of  a  “  slack-water  navigation.” 

Section  3d,  of  this  act,  is  the  only  remaining  provision  of  importance.  It  pro¬ 
vides  that  the  company  shall,  annually,  “  make  a  full  and  complete  report,  to  the  Leg¬ 
islature,  of  the  amount  of  tolls  taken  upon  the  canal  within  the  State  of  Pennsylva¬ 
nia,  the  dividends  declared  by  the  company  within  the  year,  and  of  the  profits  reserved 
as  a  contingent  or  surplus  fund.” 

Now,  the  suggestion  of  counsel,  that  the  right  of  resumption  was  waived  by  this 
supplement  is  inadmissible.  We  have  commented  upon  the  distinction  between  a 
descending  and  a  slack-water  navigation.  Those  comments  apply  with  great  force  to 
the  point  now  under  consideration.  Conceding,  however,  for  the  sake  of  argument, 
that  there  is  an  essential  difference  between  a  canal  and  a  slack-water  navigation,  it 
does  not  follow,  that  because  the  former  is  required  to  be  made  under  certain  circum¬ 
stances,  that  the  eighteenth  section  of  the  act  of  1823  is  repealed.  Every  reason 
assignable  for  resuming  a  slack-water  navigation,  applies  with  greater  force  in  favor 
of  the  resumption  of  a  canal.  The  public  policy  is  the  same  in  both  cases,  and  no 
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change  of  words,  without  a  change  of  ideas,  can  be  held  to  frustrate  and  set  aside  that 
policy. 

In  the  preamble  of  the  New  York  act  incorporating  the  company,  the  improvement 
is  called  a  “ channel.”  The  first  section  of  that  act  says,  “that  for  the  purpose  of 
cutting  a  canal,  and  making  a  complete  slack-water  navigation,”  &c.  The  eighth 
section  says,  “  that  the  corporation  created  by  this  act,  be  and  they  are  hereby  autho¬ 
rized  and  empowered  to  make,  construct,  and  forever  maintain  a  canal  or  slack-water 
navigation.”  The  terms  channel,  canal,  and  slack-water  navigation,  are  evidently 
used  as  synonymous  and  interchangable.  An  artificial  water  communication  was  the 
improvement  contemplated. 

The  Pennsylvania  act  of  1826  is  a  supplement  to  the  original  act.  Were  the  terms 
and  conditions  imposed  by  the  original  act  altered  by  the  supplement  ?  and,  if  so,  to 
what  extent  ?  The  powers  of  the  company  were  slightly  enlarged,  for  it  was  author¬ 
ized  to  make  the  locks  of  any  dimensions,  provided  they  should  be  of  sufficient  ca¬ 
pacity  to  admit  boats  of  twenty-five  tons  burden.  But  this  slight  augmentation  of 
powers  did  not  carry  with  it  a  waiver  of  the  right  of  resumption.  The  act  further 
provided  that  if  the  capacity  of  the  locks  should  be  reduced  below  a  certain  standard, 
then  it  should  not  be  lawful  for  the  company  to  make  a  slack-water  navigation,  but  a 
“canal  navigation,”  under  the  “ provisions”  of  the  act  of  1823,  and  the  supplement 
of  1825.  The  company’s  counsel  are  of  opinion  that  the  State  waived  the  right  of 
resumption  in  substituting  the  word  “  provisions”  for  the  words  “  conditions,  restric¬ 
tions,  duties,  and  obligations,”  in  describing  how  the  improvement,  designated,  to 
some  extent,  by  a  new  name,  should  be  made.  We  can  regard  this  in  no  other  cha¬ 
racter  than  that  of  an  unfounded  assumption.  Whether  the  improvement  be  a  de¬ 
scending  slack-water,  or  a  canal  navigation,  there  was  no  waiver  of  the  right  of 
resumption.  The  last  named  improvement  was  to  be  made  “  under  the  provisions”  of 
prior  acts  of  Assembly,  which  carries  with  it  all  the  “  conditions,  restrictions,  duties, 
and  obligations”  which  those  acts  impose.  The  company’s  counsel  think  the  term 
“  provisions”  refers  exclusively  to  the  manner  of  making  the  canal,  or  to  the  means 
employed  to  that  end — an  interpretation  which  falls  far  short  of  the  full  signification 
of  the  word.  According  to  Webster,  the  term  further  implies  “  previous  stipulation, 
terms  of  agreement  made,  or  measures  taken  for  a  further  exigency  •”  and  it  is  ob¬ 
vious  that  the  word  is  used  in  the  supplement  in  its  broadest  sense,  covering  all  that 
had  been  expressed  by  many  words  in  the  original  act. 

More  than  this.  A  definite  and  settled  legislative  interpretation  has  been  given 
in  this  State  to  the  term  “  provisions.”  In  the  acts  of  Assembly,  no  term  is  more 
frequently  used  to  confer  powers  and  privileges,  or  to  improve  duties  and  obligations. 
On  the  23d  January,  1823,  an  act  was  passed  in  relation  to  the  fisheries  on  the  river 
Delaware,  which  confirmed  and  ratified  an  act  of  the  Legislature  of  New  Jersey,  in 
the  following  manner,  to  wit :  “  And  the  said  act  of  the  State  of  New  Jersey,  except 
the  proviso  aforesaid,  is  hereby  adopted,  ratified,  and  confirmed  by  this  Common¬ 
wealth,  and  the  provisions  thereof,  except  so  far  as  the  same  are  modified  or  altered 
by  this  act.”  The  first  section  of  an  act  entitled  “  An  Act  to  recharter  certain 
banks,”  passed  March  25,  1824,  declares,  among  other  things,  that  the  directors  shall 
have  power  to  establish  such  rules  and  regulations  as  are  not  inconsistent  with  the 
laws  and  constitution  of  the  State,  “  and  generally  to  do  and  execute  all  acts,  mat¬ 
ters,  and  things,  consistently  with  the  provisions  of  this  act.”  When  the  bank  of 
North  America  was  rechartered  in  1825,  the  following  proviso  was  added  to  one  of 
the  sections  :  “  That  the  provisions  of  this  section  shall  not  be  construed  to  extend 
to  the  shares  of  stock  which  are  bona  fide  held  by  Dutch  citizens,  or  subjects  resident 
in  Holland.”  The  act  extending  the  charter  of  the  Philadelphia  Bank,  passed  April 
1,  1836,  provides  that  the  “  same  is  hereby  continued  and  extended  twenty  years 
from  the  expiration  of  the  present  charter,  subject  to  the  provisions  of  the  act  of 
April  1,  1835.”  The  first  section  of  the  act  extending  the  charter  of  the  Commer¬ 
cial  Bank,  in  1844,  is  so  much  in  point  that  we  quote  it  at  length,  as  follows : 

“  That  the  charter  of  the  Commercial  Bank  of  Pennsylvania  shall  be  and  the  same 
is  hereby  continued  and  extended  for  the, term  of  five  years  from  the  expiration  of 
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its  present  charter,  subject  to  the  provisions  imposed  by  this  act,  and  to  all  the  provi* 
sions  now  imposed  upon  the  said  bank  by  existing  laws  of  this  Commonwealth,  and 
also  subject  to  such  further  provisions  as  the  Legislature  may  hereafter  think  proper 
to  enact  for  the  regulation  of  banking  institutions/’ 

This  act  establishes  the  individual  liability  of  stockholders  in  banking  institutions* 
and  imposes  a  great  variety  of  restrictions  and  obligations,  all  of  which  are  referred 
to  and  embraced  in  the  term  “ provisions The  phrase  “ provisions ”  occurs  ten 
times  in  the  act,  and  in  several  of  the  instances  refers  back  to  other  acts  of  Assembly 
of  a  highly  penal  character. 

If  any  doubt  still  remains  on  this  point  it  is  only  necessary,  in  order  to  its  re¬ 
moval,  to  note  the  difference  between  the  supplemental  acts  of  1825  and  1826.  The 
former  authorizes  a  transfer  of  all  the  rights  and  privileges  conferred  on  Mr.  Wurts, 
his  heirs  and  assigns,  under  or  by  virtue  of  the  act  of  1823,  to  the  company,  and 
imposes  upon  it  all  the  “provisions,  conditions,  restrictions,  duties,  and  obligations,” 
binding  upon  Mr.  Wurts.  The  supplement  of  1826  simply  authorizes  a  “canal 
navigation”  to  be  made  instead  of  a  “slack-water  navigation,”  under,  or  in  accordance 
with,  the  “  provisions  of  the  said  act  (of  1828)  and  a  supplement  thereto,”  passed  in 
1825.  The  “  conditions,  restrictions,  duties,  and  obligations,”  pre-existed,  and  there¬ 
fore  it  was  not  requisite  to  recapitulate  them.  Yague  implication  will  not  suffice  to 
sweep  away  the  resuming  clause.  It  is  true,  as  counsel  say,  that  Mr.  Wurts  was  re¬ 
quired  “  to  preserve  the  rafting  channel  unimpaired  by  his  dams,”  but  how  that 
requirement  can  be  set  down  as  a  condition,  duty,  or  obligation,  and  not  a  “  provision” 
of  law,  it  is  impossible  to  perceive.  Is  the  obligation  to  render  an  account  of  the 
moneys  expended  in  constructing  and  repairing  the  canal  a  condition  and  duty,  but 
not  a  “provision”  of  law?  Either  of  the  terms  expresses  the  idea  intended  as  fully 
as  any  of  the  others.  And  this  is  the  construction  that  the  company,  by  its  acts, 
from  the  beginning  up  to  the  present  time,  has  put  upon  the  original  grant  and  the 
several  supplements.  The  maximum  rate  of  toll  on  coal  on  the  Pennsylvania  section 
of  the  canal  is  1£  cents  per  ton  per  mile,  and  is  so  stated  in  the  toll  sheets  of  the 
company.  This  is  a  “restriction”  upon  the  powers  of  the  company,  otherwise  any 
rate  of  toll  might  be  established.  Is  it  conceivable  that  the  company  would  keep 
separate  accounts  for  the  two  divisions  of  the  canal,  if  it  really  believed  that  the 
“conditions,  duties,  and  obligations”  imposed  by  the  orignal  act  were  annulled  by 
the  omission  of  those  words  from  the  supplement  ?  Certainly  not.  That  separate 
accounts  have  been  kept  is  abundantly  proved  by  the  acting-president  and  the  treasurer, 
the  latter  of  whom  has  been  in  the  service  of  the  company  ever  since  1825,  and  most 
of  the  time  in  the  capacity  of  a  book-keeper.  A  construction  of  its  own  duties  and 
obligations,  so  uniform,  is  entitled  to  the  highest  consideration,  as  demonstrating  that 
it  has  always  been  the  expectation  of  the  company  to  make  a  settlement  at  the  end 
of  thirty  years,  as  contemplated  by  the  act  of  1823. 

It  is,  therefore,  the  opiuion  of  the  committee  that  all  the  “conditions,  restrictions, 
duties,  and  obligations,”  which  the  company  took  upon  itself,  when  it  consented  ter 
perform  what  Mr.  Wurts  had  stipulated  to  do,  are  now  binding  upon  it,  in  full  force 
and  effect. 

During  the  examination,  testimony  was  taken  as  to  discriminations  in  tolls  upon 
coal  on  the  different  sections  of  the  canal.  From  1829,  the  period  when  the  canal 
was  put  in  operation,  up  to  1844,  both  inclusive,  the  rate  per  ton  per  mile  was  one 
and  a  half  cents  on  the  whole  line  of  the  canal.  This  is  the  maximum  rate  established 
by  law  in  this  State.  On  the  New  York  section  the  maximum  rate  is  eight  cents  per 
ton  per  mile ;  and  eight  cents  is  published  in  the  toll  sheets  as  the  legal  rate.  From 
1845  to  1850,  both  inclusive,  the  rate  has  been  different.  For  the  first  twenty-five 
miles  from  Honesdale,  it  has  been  fixed  at  a  half  cent  per  ton  per  mile,  and  from 
thence  to  tide-water,  at  one  cent  and  a  half.  The  Pennsylvania  section  is  twenty- 
four  and  a  half  miles  in  length,  so  that  the  low  rate  of  toll  applies  only  to  that  sec¬ 
tion  of  the  canal.  The  reduced  rate  of  toll  diminishes  the  sum  received,  and  conse¬ 
quently  the  amount  passed  to  the  credit  of  the  Commonwealth.  As  the  maximum 
rate  of  toll,  only,  is  fixed  by  law,  the  reduction  of  the  rate  is  altogether  with  the 
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company.  Owing  to  the  circumstance  that  the  coal  business  on  the  canal  is  exclu¬ 
sively  in  the  hands  of  the  company,  the  reduction  of  the  tolls  has  a  peculiar  effect ; 
but  this  arises  from  the  necessity  of  the  case.  The  amount  of  capital  required  to 
mine  coal  successfully,  and  bring  it  to  Honesdale,  is  so  great  that  individual  enter- 
prize  has  never  attempted  it. 

Whatever  may  be  the  effect  of  the  lowr  rate  of  tolls  on  the  Pennsylvania  section, 
the  exclusive  right  of  graduating  the  tolls  below  the  fixed  maximum  is  indisputably 
vested  in  the  company.  The  reasons  which  induced  the  Company  to  adopt  the  low 
rate  can  be  gathered  only  from  the  testimony ;  and  the  witnesses  all  declare  it  was 
to  increase  business  and  facilitate  the  operations  of  the  company,  and,  therefore,  a 
proper  exercise  of  power. 

Intimately  connected  with  this  question,  is  that  of  charging  toll  upon  the  com¬ 
pany’s  coal.  The  navigation  or  slack-water  canal  authorized  to  be  made  by  Mr. 
Wurts,  was  to  be  a  public  highway,  and  the  company  regards  in  that  light  the  work 
which  it  has  built.  Mr.  Musgrave  stated  before  the  committee  that  he  considered  it 
a  public  highway,  and  his  statement  is  corroborated  by  the  company’s  counsel.  The 
tolls  are  prescribed  by  law,  and  are  collected  by  authority  of  law.  No  express  per¬ 
mission  is  given  to  the  company  to  engage  in  transportation ;  though  its  right  to  do 
so  may,  perhaps,  be  inferred  from  several  acts  of  Assembly.  The  charter  of  the 
Pennsylvania  railroad  company  declares  that  the  road  shall  be  a  public  highway 
“  for  the  conveyance  of  passengers  and  the  transportation  of  freight,  subject  to  such 
rules  and  regulations”  as  the  company  may  direct.  The  motive  power  department 
is  exclusively  given  to  the  company,  and  for  the  service  of  locomotives  and  the  use 
of  the  road  it  is  authorized  to  exact  compensation  in  tolls  from  all  persons  who  seek 
to  do  business  upon  the  work.  The  company  itself,  however,  is  not  directly  autho¬ 
rized  to  transport  passengers  or  freight,  and  yet  it  does  the  entire  business  upon  the 
road.  Its  right  so  to  do  has  never  been  questioned.  Under  similar  circumstances, 
the  Delaware  and  Hudson  canal  company  transports  its  own  coal  to  market.  Its 
right  to  do  so  we  do  not.  doubt.  But  the  Legislature  clearly  intended  that  the  State, 
in  settling  with  the  company  at  the  end  of  the  thirty  years,  should  compute  tolls  on 
the  company’s  coal;  otherwise,  the  resuming  section  is  a  farce.  The  company's 
counsel  deny  the  right  of  the  State  to  exact  these  tolls;  but  the  reasoning  by  which 
they  support  their  assumption  is,  in  our  judgments,  as  fallacious  as  it  is  extraordi¬ 
nary.  They  say  that  while  the  “  power”  is  given  “  to  impose  tolls  on  others  within 
a  limitation,”  it  is  not  enjoined  as  a  duty  “to  impose  tolls  either  on  their  own  ton¬ 
nage  or  that  of  other’s.”  Such  an  argument  finds  no  warrant  in  a  proper  construction 
of  the  laws.  It  might  be  competent  for  the  company  to  transport  all  tonnage  with¬ 
out  charge,  if  the  State  had  no  contingent  interest  in  the  work ;  but  as  the  matter 
stands,  it  manifestly  has  no  such  right. 

The  tolls  received  for  the  use  of  the  canal  constitute  the  fund  from  which  the  com¬ 
pany  is  to  be  recompensed  in  part  for  its  outlay,  in  case  the  State  shall  resume  the 
work.  If  individuals  had  transported  the  company’s  coal,  amounting  to  an  aggregate 
of  four  million  three  hundred  and  eleven  thousand  two  hundred  and  seventeen  tons, 
tolls  would  have  been  collected  upon  it,  and  so  far  as  the  State  is  concerned,  it  makes 
no  difference  whether  the  company  or  individuals  are  the  transporters. 

The  company’s  counsel  are  of  opinion  that,  because  tolls  have  not  been  “received” 
upon  the  company’s  coal,  no  demand  can  be  made  for  tolls  by  the  State  in  the  settle¬ 
ment.  So  then,  if  the  tolls  were  all  collected  at  Rondout,  Pennsylvania  could  demand 
nothing  on  account  of  tonnage,  if  she  should  conclude  to  take  the  work.  This  view 
is  heightened  by  counsel  in  their  comments  on  the  third  section  of  the  act  of  1826, 
which  requires  the  company,  year  by  year,  to  make  “  a  full  and  complete  report  to  the 
Legislature  of  the  amount  of  tolls  taken  upon  the  canal  within  the  limits  of  Pennsyl¬ 
vania.”  Counsel  think  the  account  must  specify  only  the  tolls  “  received.”  But 
there  are  two  parties  in  interest  here,  and  it  is  unquestionably  the  right  of  the  State 
to  ascertain  whether  the  account  is  correct  as  to  the  tolls  actually  received,  and  also 
whether  tolls  have  been  charged  in  all  cases  in  which  tonnage  was  liable  to  assessment 
If  the  company  chooses,  for  reasons  satisfactory  to  itself,  to  transport  the  tonnage  of 
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individuals  for  nothing,  the  State  cannot,  in  consequence,  he  compelled  to  forego  its 
right  to  allowance  for  the  tolls  on  ultimate  settlement.  The  committee  have  no  diffi¬ 
culty  in  coming  to  this  conclusion,  and  have,  therefore,  computed  toll  on  thecompany’s 
coal,  according  to  the  rates  established  and  published  from  time  to  time. 

Another  topic  of  importance  is  the  original  cost  of  the  canal.  In  the  examination 
of  witnesses,  the  cost  of  construction,  repairs,  permanent  improvements,  and  general 
enlargement,  were  separated,  for  the  purpose  of  considering  whether  the  last  two 
items  properly  belonged  with  the  first  two.  The  State  agreed,  in  case  it  should  resume 
the  work,  to  pay  Mr.  Worts,  his  heirs  or  assigns,  for  making  the  canal  and  keeping  it 
in  repair,  with  interest  at  the  rate  of  six  per  cent.,  per  annum.  If  the  tolls  received 
should  not  amount  to  so  much  as  the  sum  expended,  with  interest,  then  the  State 
agreed  to  make  up  the  difference.  The  company,  by  the  act  of  1826,  was  not  required 
to  make  the  canal  of  any  specified  dimensions.  It  was  completed  in  1829,  so  as  to 
accommodate  boats  of  twenty-seven  tons  burden,  from  which  time  up  to  1847  it  was 
gradually  enlarged  by  raising  the  locks  and  banks.  In  doing  this  the  company  ex¬ 
pended  $103,184  30,  exclusive  of  necessary  repairs,  which  amounted  to  $475,474  98. 
In  1847  a  general  enlargement  was  determined  upon,  by  which  the  capacity  of  the 
canal  should  be  so  increased  as  to  pass  boats  of  one  hundred  and  thirty  tons.  In  the 
prosecution  of  this  design  the  company  has  expended  $593,314  74,  which,  together 
with  the  sum  previously  expended  in  permanent  improvements,  amounts  to  $696,499  04. 
In  stating  the  account  between  the  State  and  the  company,  should  these  items  be 
charged  to  construction  ? 

The  Commonwealth  should  exact  nothing  from  the  company  but  what  is  founded 
in  justice.  Shall  it,  then,  be  assumed  that  the  canal  was  finished  when  boats  were 
first  enabled  to  pass?  and  the  expenditures  be  allowed  only  up  to  that  time?  If  so, 
then  would  not  the  expense  of  the  permanent  improvements,  if  not  of  the  general 
enlargement,  be  properly  chargeable  to  the  repairs  account?  Perhaps  the  latter  would 
not;  but  certainly  the  former  would.  The  enlargement  of  the  canal  was  requisite  to 
the  accommodation  of  the  increasing  business;  and  the  State  has  its  advantage  in  the 
increase  of  tolls.  Besides,  if  the  State  resumes  the  canal,  the  work  must  be  taken  as 
it  stands,  and  not  as  it  was  in  1829.  If  the  cost  of  construction  be  estimated  at  the 
amount  expended  up  to  1829,  the  company  will  lose  $713,442  52,  with  interest. 
Would  it  be  equitable  for  the  State  thus  to  take  property  without  allowing  an  equiva¬ 
lent  for  it?  The  committee  is  of  opinion  that  the  company  is  entitled  to  compensation 
for  all  expenditures,  up  to  the  time  of  resumption. 

The  committee  has  fixed  upon  the  year  1829,  as  the  period  when  the  canal  was 
finished,  and  find  that  the  company  paid  for  its  construction  the  sum  of  $429,273  08; 
the  interest  upon  which,  for  twenty-one  years,  is  $540,884  08;  making  a  total  of 
$970,157  16.  The  principle  upon  which  this  computation  is  based  is  believed  to  be 
correct;  for  money  must  first  be  invested  before  it  can  draw  interest.  From  1829  to 
1850,  the  last  year  inclusive,  we  have  taken  the  money  actually  expended  year  by 
year  as  principal,  and  after  calculating  the  interest  thereon  up  to  the  end  of  the  whole 
period,  have  added  the  two  items  together  as  the  total  of  the  year’s  expenditure. 
These  several  sums  make  up  a  total  of  $1,954,306  36,  as  the  cost  of  construction. 

The  company’s  counsel,  in  discussing  this  point,  insist  upon  compound  interest, 
which  is  wholly  inadmissible.  No  principle  of  law  is  better  settled  than  that  interest, 
upon  an  ordinary  or  accruing  account,  cannot  be  compounded.  Nor  is  the  company 
entitled  to  compound  interest  by  any  speciality  in  the  law.  The  18th  section  of  the 
act  of  1823,  so  often  referred  to,  says: 

“  That  at  the  expiration  of  thirty  years  from  the  passage  of  this  act,  the  said  Maurice 
Wurts,  his  heirs  or  assigns,  shall  render,  under  oath  or  affirmation,  to  the  Legislature 
an  exact  account  of  the  amount  of  moneys  expended  by  them  in  making  said  navigation, 
and  in  keeping  the  same  in  repair,  and  also  of  the  amount  of  tolls  received  by  them 
during  that  time.  And  if  it  shall,  thereupon,  appear  that  the  tolls,  during  that  time, 
have  amounted  to  so  much  above  six  per  cent,  per  annum  on  the  amount  of  moneys 
so  expended  in  making  and  in  keeping  in  repair  said  navigation  as  will  be  equal  to 
the  capital  sum  so  expended,  then  the  Legislature  may  resume  all  the  rights,  liberties, 
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and  franchises  hereby  granted ;  but  if  it  shall  appear  that  the  tolls  during  that  time 
have  not  amounted  to  so  much  above  six.  per  centum  per  annum  on  the  amount  of 
moneys  so  expended  in  making  and  in  keeping  in  repair  said  navigation,  as  will  be 
equal  to  the  capital  sum  so  expended,  then  it  shall  be  lawful  for  the  Legislature,  on 
payment  to  said  Maurice  Wurts,  his  heirs  or  assigns,  of  the  difference  or  deficiency,  to 
resume  all  the  rights,  liberties,  and  franchises  hereby  granted;  and,  in  case  of  such 
resumption,  the  Legislature  shall  be  bound  to  fulfil  all  and  singular  the  obligations 
enjoined  by  this  act  on  the  said  Maurice  Wurts,  his  heirs  or  assigns.” 

According  to  this  section,  Mr.  Wurts  is  entitled  to  receive  six  per  cent,  interest  per 
annum,  on  the  amount  of  money  expended  by  him  in  constructing  the  canal  and 
keeping  it  in  repair;  but  the  interest  for  one  year  is  not  to  be  added  to  the  expendi¬ 
ture  of  the  next,  for  by  that  process  interest  is  converted  into  principal.  The  con¬ 
tract  is  to  pay  interest  on  money  expended,  and  not  on  the  accumulation  of  that 
money.  Interest  on  a  ground  rent,  or  on  a  mortgage,  not  paid  when  due,  cannot 
legally  be  compounded.  Iudeed,  the  cases  are  rare  and  peculiar  in  which  compound 
interest  is  allowable.  The  case  of  one  party  advancing  money  for  another  party  does 
not  fall  within  that  category. 

Having  thus  discussed  the  points  deemed  indispensable  to  a  full  understanding  of 
the  subject,  we  proceed  to  state  in  figures,  which  have  been  prepared  with  great  care 
and  labor,  the  results  of  our  examination.  The  tables  will  show  the  cost  of  construc¬ 
tion  and  repairs,  with  interest,  as  the  credit  side  for  the  company.  On  the  -other 
hand,  they  will  show  the  amount  of  tolls  received  as  the  credit  side  of  the  Common¬ 
wealth.  The  difference  between  the  two  sums  is  the  amount,  according  to  our  com¬ 
putation,  which  the  State  would  have  to  pay  the  company  in  case  of  resumption. 

Table,  No.  1,  exhibits  the  cost  of  construction.  The  first  column  shows  the  amount 
paid  each  year;  the  second  column  the  interest  on  the  same;  and  the  third  column 
the  amount  of  principal  and  interest  combined,  showing  the  cost  of  the  improvement 
to  be  $1,954,306  36. 

Table,  No.  2,  exhibits  the  number  of  tons  of  coal  which  have  passed  yearly  over 
the  canal,  and  the  amount  of  toll  the  same  is  liable  to,  which  is  $981,679  81.  The 
table  also  exhibits  the  amount  of  tolls  received  yearly  by  the  company — amounting 
in  the  aggregate  to  $109,483  95.*  The  table  further  exhibits  the  cost  of  repairs 
yearly,  forming  an  aggregate  of  $607,560  56.  Excess  of  tolls  over  repairs  $515,- 
394  86,  which,  with  the  interest  upon  it,  $264,082  31,  amounts  to  $779,477  17. 
From  this  last  sum  must  be  deducted  the  excess  of  repairs  over  tolls,  $31,791  86,  on 
which  sum  the  interest  is  $39,816  64,  making  a  total  of  $71,608  50. 


*  These  two  sums  make  a  total  of  $1,091,163  76. 
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No.  1, 


Cost  of  Construction  of  Canal,  Reservoirs,  Permanent  Improvements,  and  General 
Enlargements,  with  interest  added  thereon. 


Work  finished  Feb.  1,  1830,  cost 

up  to  that  time 

$429,273  08 

On  which  is  added  interest  for  21 

years,  up  to  Feb.  1,  1851 

$540,884  08 

$970,157  16 

Payments  made  in  1830  - 

22,908  27 

Interest  for  21  years 

28,864  42 

51,772  69 

Payments  made  in  1831  - 

9,452  66 

Interest  for  20  years 

11,343  19 

20,795  85 

Payments  made  in  1832  - 

300  00 

Interest  for  19  years 

342  00 

642  00 

Payments  made  in  1833  - 

9,407  97 

Interest  for  18  years 

10,160  60 

19,568  57 

Payments  made  in  1834  - 

1,078  94 

Interest  for  17  years 

1,100  51 

2,179  45 

Payments  made  in  1835  - 

996  00 

Interest  for  16  years 

956  16 

1,952  16 

Payments  made  in  1836  - 

1,481  68 

• 

Interest  for  15  years 

1,333  51 

2,815  19 

Payments  made  in  1837  - 

1,987  63 

Interest  for  14  years 

1,669  60 

3,657  23 

Payments  made  in  1838  - 

7,340  48 

Interest  for  13  years 

5,725  57 

13,066  05 

Payments  made  in  1839  - 

1,718  32 

Interest  for  12  years 

1,237  19 

2,955  51 

Payments  made  in  1840  - 

2,655  00 

Interest  for  11  years 

1,752  30 

4,407  30 

Payments  made  in  1841  - 

3,026  50 

<r 

Interest  for  10  years 

1,815  90 

4,842  40 

Payments  made  in  1842  - 

2,801  50 

Interest  for  9  years  - 

1,512  81 

4,314  31 

Payments  made  in  1843  - 

25,309  29 

Interest  for  8  years  - 

12,148  45 

37,457  74 

Amounts  carried  forward 

$519,737  32 

$620,846  29 

$1,140,583  61 

DELAWARE  AND  HUDSON  CANAL  COMPANY. 
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Amounts  brought  forward 

8519,737  32 

8620,846  29 

$1,140,583  61 

Payments  made  in  1844  - 

13,209  03 

Interest  for  7  years  - 

5,547  79 

18,756  82 

Payments  made  in  1845  - 

23,910  36 

Interest  for  6  years  - 

8,607  72 

32,518  08 

Payments  made  in  1846  - 

26,388  37 

Interest  for  5  years  - 

7,916  51 

34,304  88 

Payments  made  in  1847  - 

133,413  24 

Interest  for  4  years  - 

32,019  17 

165,432  41 

Payments  made  in  1848  - 

90,030  36 

Interest  for  3  years  » 

16,205  46 

106,235  82 

Payments  made  in  1849  - 

196,518  23 

Interest  for  2  years  - 

23,582  19 

220,100  42 

Payments  made  in  1850  - 

222,994  60 

Interest  for  1  year  - 

13,379  67 

236,374  27 

81,226,201  51 

$728,104  80 

$1,954,306  36 

■A  tulle  vi  which  is  calculated  the  amount  of  toll  that  should  he  charged  on  Coal  according  to  the  Company's  toll  sheets ,  with  the 
amount  of  tolls  received  with  interest  on  the  excess  over  the  repairs  for  each  year. 
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Calculated  for  fourteen  and  a  half  miles 
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No.  2 — Continued. 


Excess  of  tolls  over  repairs  - 
Interest  - 

Excess  of  repair's  over  tolls  - 
Interest  - 


Excess  of  tolls  over  repairs  and  interest 


-  $515,894  86 

-  264,082  81 
-  $779,477  17 

$31,791  86 
39,816  64 

-  71,608  50 


-  $707,868  67 


Cost  of  construction 
Interest  thereon 
Total  construction  - 
Excess  of  tolls  over  repairs  - 
Interest  thereon 
Total  - 

Excess  of  repairs  over  tolls  - 
Interest  thereon 


Recapitulation . 

-  $1,226,201  51 

-  728,104  80 


-  $515,394  86 

-  264,082  31 

- — -  $779,477,17 

$31,791  86 
39,816  64 

-  71,608  50 


1,954,306  31 


707,868  67 


Excess  of  construction  and  repairs  over  tolls  -  -  -$1,246,437  64 


Frpm  this  it  will  be  seen  that  if  the  Commonwealth  shall  resume  the  Pennsyl¬ 
vania  section  of  the  Delaware  and  Hudson  canal,  the  large  sum  of  $1,246,437  64 
must  be  paid  to  the  company,  that  being  the  difference  between  the  amount  of  tolls 
received,  and  the  cost  of  construction  and  repairs. 

The  policy  of  resuming  the  canal  must  be  determined  by  the  Legislature.  It 
should  be  remarked,  however,  that  the  improvement  would  be  much  less  profitable  in 
the  hands  of  the  State  than  it  has  been  in  the  hands  of  the  company.  The  two  sec¬ 
tions  now  form  one  canal,  governed  and  directed  by  one  set  of  men,  which  imparts 
energy  and  efficiency  to  the  management  of  it.  In  case  of  resumption,  the  State 
would  have  to  appoint  a  set  of  officers  for  its  section,  which  could  not  fail  to  be  ex¬ 
pensive  and  troublesome.  The  company  would  still  own  eighty-three  and  a  half 
miles  of  the  canal  and  the  railroad  running  from  Honesdale  to  the  coal  fields  at  Car- 
bondale  and  Archbald.  Broken  up,  under  different  managements,  this  important 
out-let  for  the  mineral  resources  of  the  State  could  not  be  so  economically  and  pros¬ 
perously  conducted  as  it  now  is  under  one. 

These  views  are  based  upon  the  supposition,  that  the  company  would  continue  to 
use  the  New  York  section  of  the.  canal,  and  the  railroad,  in  connection  with  the  Penn¬ 
sylvania  section,  in  the  ownership  of  the  State.  No  certainty,  however,  exists,  that 
the  company  would  continue  to  use  the  Pennsylvania  section,  but,  on  the  contrary, 
there  is  every  reason  to  conclude  that  the  company  would  seek  a  new  connecting  link 
between  its  railroad  and  the  New  York  section  of  the  canal,  and  thereby  render  the 
Pennsylvania  section  entirely  valueless.  Facilities  for  getting  coal  to  market  have 
multiplied  so  rapidly  within  a  few  years  past,  that  nearly  all  the  old  means  have  either 
been  abandoned  or  improved  at  great  expense ;  and  perhaps  in  no  portion  of  the  Com¬ 
monwealth  has  so  much  capilal  been  invested  in  coal  operations,  as  in  the  northern. 
That  whole  region  is  traversed  by  railroads  running  from  the  mines  to  various  points 
on  the  border  of  the  State,  where  they  unite  with  the  canals  or  railroads  of  New 
York.  Other  avenues  too,  are  in  progress  or  contemplation. 

The  Delaware  and  Hudson  canal  company,  in  the  event  of  resumption,  will  not  Be 
dependent  on  the  Pennsylvania  section.  In  1838,  an  act  was  passed  to  incorporate 
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the  u  Washington  coal  company,  and  for  other  purposes.”  This  act  authorises  the 
company  to  engage  in  mining,  transporting,  and  merchandising  coal;  to  purchase  or 
lease  two  thousand  acres  of  coal  land  in  the  Lackawanna  valley,  and  to  “  construct 
railroads,  with  one  or  more  tracks,  from  any  point  or  points  on  their  lands,  to  inter¬ 
sect  the  North  Branch  canal,  and  the  Delaware  and  Hudson  canal  and  railroad,  at  such 
places  as  they  may  deem  most  desirable  ”  The  same  act  incorporates  the  “  Pennsyl¬ 
vania  coal  company”  for  like  purposes;  authorises  it  to  hold  one  thousand  acres  of 
land  in  the  township  of  Pittston,  in  the  county  of  Luzerne ;  and  provides  that  it 
“shall  have  power  to  construct  railroads,  with  one  or  more  tracks,  from  any  point  or 
points  on  their  lands,  to  intersect  the  North  Branch  canal  and  the  Lehigh  and  Susque¬ 
hanna  railroad,  at  such  places  as  they  may  deem  most  convenient.”  It  thus  appears 
that,  fourteen  years  ago,  the  Legislature  incorporated  companies,  whose  works,  already 
in  operation,  would,  in  the  event  of  the  resumption  of  the  Pennsylvania  section  by 
the  State,  enable  the  Delaware  and  Hudson  canal  company  to  take  all  its  coal  to 
market  without  paying  tolls  to  the  Commonwealth.  By  supplemental  acts,  the  Wash¬ 
ington  coal  company,  the  Pennsylvania  coal  company,  and  the  Wyoming  coal  associ¬ 
ation,  have  been  consolidated  into  one  company,  with  powers  superadded  to  those  they 
respectively  possessed.  The  consolidated  company  takes  the  name  of  the  Pennsylva¬ 
nia  coal  company. 

This  company  has  made  a  railroad,  with  a  double  track,  commencing  at  Pittston,  on 
the  Susquehanna  river,  in  Luzerne  county,  and  terminating  at  Hawley,  on  the  Dela¬ 
ware  and  Hudson  canal.  The  length  of  this  road  is  forty-seven  miles.  One  track  is 
used  for  loaded  cars,  and  the  other  for  cars  returning  empty.  The  cars  are  propelled 
by  stationary  power  and  gravity.  The  railroad  of  the  Delaware  and  Hudson  canal 
company  ends  at  Archbald,  on  the  Lackawanna  river,  and  the  Pennsylvania  coal  com¬ 
pany’s  railroad,  commencing  at  Pittston,  passes  Scranton,  the  eastern  terminus  of  the 
Leggett’s  Hap  railroad  (now  in  operation),  and  continues  on  to  Hawley.  Scranton 
and  Archbald  are  both  on  the  Lackawanna  river,  and  only  a  short  distance  apart.  The 
Pennsylvania  coal  company  is  authorised  to  connect  its  railroad  with  the  “  Delaware 
and  Hudson  canal  and  railroad,  at  such  places  as  they  may  deem  most  expedient.”  Of 
course,  this  enables  the  two  companies  to  unite  their  railroads,  so  that  the  Delaware 
and  Hudson  canal  company  could  take  its  coal  to  Hawley,  instead  of  Honesdale. 
Hawley  is  fourteen  and  a  half  miles  only  from  the  State  line;  and  the  question  arises, 
how  could  the  coal  be  got  from  that  point  to  the  canal  on  the  line  of  the  State  of  New 
York  ? 

We  answer,  in  various  ways,  and  among  others  by  building  the  Jefferson  railroad 
from  the  mouth  of  the  Lackawaxen  up  to  Hawley,  or  Honesdale.  The  Jefferson 
railroad  company  was  chartered  during  the  last  session  of  the  Legislature,  and  may 
be  made  easily  available  by  the  Delaware  and  Hudson  canal  company. 

It  is  thus  demonstrated  that  if  the  State  shall  resume  the  canal,  it  will  be  useless,  and 
of  no  value.  The  tables  embodied  in  the  report  speak  for  themselves.  The  large 
profits  which  the  company  has  made,  have  been  realized  from  the  sale  of  coal,  and 
not  from  any  business  in  which  the  State  could  embark. 

It  is  unnecessary  to  discuss  the  importance  of  developing  the  mineral  resources  of 
the  State,  for  an  object  so  desirable  cannot  but  be  fully  appreciated  by  an  enlightened 
Legislature.  \ln  closing  this  report,  however,  it  is  proper  to  observe  that  since  the 
canal  in  question  was  opened  for  use,  the  country  through  which  it  passes,  and  the 
contiguous  region,  have  been  largely  benefited.  The  expenditure  of  large  sums  of 
money,  annually,  has  increased  the  population,  and  given  a  healthful  impulse  to  all 
descriptions  of  business.  The  flourishing  borough  of  Honesdale,  and  the  city  of 
Carbondale,  have  been  entirely  built  up  through  this  influence,  and  the  whole  county 
of  Wayne  is  rapidly  advancing  in  wealth  and  importance,  and  will,  in  a  brief  number 
of  years,  liave  few  superiors  in  the  State. 

These  facts  and  circumstances,  in  connection  with  the  high  credit  of  the  Company, 
lias  established  and  maintained  by  a  system  of  prompt  cash  payments  for  all  labor 
and  materials,  has  secured  to  it  the  popular  confidence  to  a  large  extent  in  that  por¬ 
tion  of  the  Commonwealth. 
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The  whole  subject  is  now  before  the  Legislature;  and  the  testimony  of  the  wit¬ 
nesses  called,  together  with  the  comments  of  the  committee,  will  enable  every  member 
to  understand  the  subject.  The  committee  were  not  instructed  to  report  whether  it 
would  be  expedient  to  resume  the  canal  or  not,  but  the  views  of  the  committee  may 
be  readily  gathered  from  the  report. 

E.  A.  PENNIMAN,  5 

ROBT.  C.  WALKER,  V  Committee. 

JOHN  D.  MORRIS,  ) 

December  31,  1851. 


ARGUMENT  OF  THE  COUNSEL  OF  THE  COMPANY. 

Gentlemen  of  the  Committee  : 

The  undersigned,  counsel  of  the  Delaware  and  Hudson  canal  company,  take  pleasure 
in  acknowledging  the  courtesy  of  the  committee  in  consenting  to  receive  from  them 
a  written  argument,  and  they  proceed  to  lay  before  the  committee  such  views  and 
suggestions  as  seem  to  them  appropriate  to  the  occasion. 

Before  entering  into  the  specific  question  of  resumption,  it  may  be  well  to  sketch 
an  outline  of  the  history  of  the  Delaware  and  Hudson  canal  company,  and  to  bring 
distinctly  to  the  notice  of  the  committee  such  parts  of  various  acts  of  Assembly,  both 
of  New  York  and  Pennsylvania,  as  bear  on  that  question.  This  preliminary  matter 
shall  be  as  much  condensed  and  as  concisely  stated  as,  from  the  nature  of  the  subject, 
will  be  permitted. 

Previously  to  the  year  1823  Maurice  Wurts,  a  highly  respectable  gentleman  of  the 
city  of  Philadelphia,  conceived  the  project  of  improving  the  river  Lackawaxen,  so  as 
to  make  it  a  safe  navigation  for  boats  and  craft.  The  Wurts  family  owned,  at  that 
time,  some  valuable  tracts  of  coal  lands  lying  on  the  waters  of  the  Lackawanna,  in 
Luzerne  county,  and  it  is  probable  that  Mr.  Maurice  Wurts,  from  the  first,  had  in 
view  the  opening  of  an  out-let  for  that  coal  to  the  city  of  Philadelphia.  But  the 
waters  of  the  Lackawanna,  on  which  the  coal  deposites  were  found,  empty  into  the 
Susquehanna,  and  are  separated  from  the  waters  of  the  Lackawaxen,  which  empty 
into  the  Delaware,  by  a  ridge  of  mountains,  known  as  the  Moosic  mountains. 

In  proposing  to  improve  the  Lackawaxen  by  a  slack-water  navigation,  whatever  may 
have  been  the  ulterior  views  of  Mr.  Wurts  as  to  connecting  this  improvement  with 
his  coal  mines  by  a  railroad  across  the  Moosic  mountain,  his  immediate  purpose  seems 
to  have  been  to  furnish  to  the  lumber  of  Wayne  and  Pike  counties  a  more  safe  and 
convenient  transportation  to  market  than  the  natural  channel  of  the  Lackawaxen 
afforded.  The  Lackawaxen,  formed  by  the  junction  at  Honesdale  of  two  creeks, 
known  as  the  Dyberry  and  the  West  Branch,  runs  in  a  south-easterly  direction 
about  twenty-five  miles  to  the  Delaware  river,  and  for  the  most  part  is  a  rapid  and 
rough  stream.  Winding  along  the  base  of  high  and  steep  hills,  it  is  subject  to  sudden 
and  violent  freshets,  and  descending  nearly  four  hundred  feet  in  twenty-five  miles, 
with  a  rocky  and  crooked  channel,  it  was  formerly  a  difficult  and  dangerous  navigation 
for  rafts  of  only  one-fourth  the  size  of  those  that  floated  safely  down  the  Delaware. 
The  counties  of  Wayne  and  Pike,  in  1823,  were  heavily  timbered  with  white  and 
yellow  pine,  white  oak,  hemlock,  beach,  maple,  ash,  cherry,  and  bass  wood,  and  the 
Lackawaxen,  such  as  we  have  described  it,  was  the  only  out-let  for  all  this  timber. 
The  soil  of  these  counties  was  cold  and  rugged,  and  the  population  sparse  and  poor. 
Almost  every  man  was,  in  some  mode  and  to  some  extent,  engaged  in  lumbering,  ae 
the  only  available  means  of  subsistence,  and  this,  with  the  difficulties  of  navigation 
then  existing,  was  a  laborious  and  a  perilous  employment.  The  people,  dependent  on 
this  rough  stream  as  their  only  out-let  to  the  markets  of  the  world,  looked,  therefore, 
with  favor  on  any  proposition  to  improve  these  waters,  and  the  committee  will  observe 
that  all  the  legislation  that  has  been  had  to  induce  Maurice  Wurts,  or  the  company. 
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to  make  their  improvements,  has  been  prayed  for  and  approved  by  the  people  of  these 
counties. 

At  the  session  of  the  Legislature  of  1823  an  act  was  passed  entitled  “  An  Act  to 
improve  the  navigation  of  the  river  Lackawaxen.”  It  consists  of  eighteen  sections, 
and  was  approved  the  thirteenth  March,  1823,  by  Governor  Hiester. 

The  first  section  declares,  “  That  it  shall  and  may  be  lawful  for  Maurice  Wurts,  of 
the  city  of  Philadelphia,  his  heirs  and  assigns,  with  his  or  their  surveyors,  engineers, 
superintendents,  artists,  and  workmen,  to  enter  upon  the  river  Lackawaxen,  and  any 
one  of  the  streams  emptying  into  the  same  that  may  appear  to  the  said  Maurice  Wurts, 
his  heirs  or  assigns,  most  suitable  for  the  purposes  contemplated  by  this  act,  to  open, 
enlarge  or  deepen  the  same  in  any  part  or  place  thereof  in  the  manner  which  shall 
appear  to  them  most  convenient  for  opening,  enlarging,  changing,  making  anew,  or 
improving  the  channel,  and  also  to  cut,  break,  remove,  and  take  away  all  trees,  rocks, 
stones,  earth,  gravel,  sand,  or  other  material,  or  any  impediments  whatsoever  within 
the  said  river  Lackawaxen  and  the  branch  thereof  which  the  said  Maurice  Wurts,  his 
heirs  and  assigns,  may  select,  and  to  use  all  such  timber,  rocks,  stones,  gravel,  earth,  or 
other  material,  in  the  construction  of  their  necessary  works,  and  to  form,  make,  erect, 
and  set  up  any  dams,  locks,  or  other  device  whatsoever,  which  the  said  Maurice  Wurts, 
his  heirs  or  assigns,  shall  think  most  fit  and  convenient  to  make  a  good  and  safe 
descending  navigation  at  least  once  in  every  six  days,  except  when  the  same  may  be 
obstructed  by  ice  or  flood,  from  or  near  Wagner’s  Gap,  in  the  county  of  Wayne,  to 
the  mouth  of  the  said  river  Lackawaxen,  with  a  channel  not  less  than  twenty  feet 
wide  and  eighteen  inches  deep,  for  arks  and  rafts ;  and  of  sufficient  depth  of  water  to 
float  down  boats  of  the  burthen  of  one  hundred  barrels,  or  ten  tons.” 

The  committee  will  observe  that  the  points  fixed  for  the  terminus  of  Mr.  Wurts’ 
improvement  was  Wagner’s  Gap,  in  Luzerne,  or  Rix’s  Gap,  in  Wayne  county. 
There  are  gaps  in  the  Moosic  mountain,  near  the  former,  of  which  the  Wallenpau- 
pack  takes  its  rise,  which  empties  into  the  Lackawaxen  about  ten  miles  below  Hones- 
dale  ;  whilst  near  to  Rix’s  Gap  the  waters  of  the  West  Branch  have  their  source, 
which,  running  to  Honesdale,  unite  with  the  Dyberry,  or  North  Branch,  and  form 
the  Lackawaxen. 

Through  one  or  the  other  of  these  gaps  Mr.  Wurts  expected  some  day,  no  doubt, 
to  bring  his  stone  coal  into  the  proposed  navigation.  Railroads  were  then  unknown 
in  this  country,  and  the  idea  of  surmounting  a  summit  of  nine  hundred  and  thirty- 
three  feet,  as  has  since  been  done,  to  get  through  Rix’s  Gap,  would  have  been  deemed 
wild  and  visionary.  He  probably  thought  of  a  transportation  only  by  means  of 
wagons,  but  it  is  most  creditable  to  his  spirit  of  enterprise  that  a  railroad,  the  first 
of  the  kind  ever  built,  has  been  for  years  in  successful  operation  over  that  mountain, 
as  the  result  of  the  improvement  projected  and  commenced  by  him. 

The  second  section  of  this  act  provides  for  compensation  in  damages  for  injuries 
done  by  reason  of  the  work  that  is  authorised  in  the  first  section. 

The  third  section  is  in  these  words  : 

11  And  whereas,  On  examination  and  survey,  it  may  appear  to  the  said  Maurice 
Wurts,  his  heirs  or  assigns,  practicable  and  expedient  to  make  a  slack-water  naviga¬ 
tion  between  the  points  aforesaid  :  Therefore  he  it  further  enacted  by  the  authority 
aforesaid ,  That  it  shall  and  may  be  lawful  for  the  said  Maurice  Wurts,  his  heirs  or 
assigns,  if  they  shall  think  proper,  to  make  a  complete  slack-water  navigation  from 
or  near  Wagner’s  Gap  aforesaid,  or  from  or  near  Rix’s  Gap  aforesaid,  to  the  river 
Delaware,  at  or  near  the  mouth  of  the  river  Lackawaxen,  so  as  to  admit  a  safe  and 
easy  passage  for  loaded  boats,  arks,  and  other  vessels,  up,  as  well  as  down  the  said 
river  Lackawaxen,  and  any  one  of  the  streams  emptying  into  the  same,  which  the 
said  Maurice  Wurtz,  his  heirs  or  assigns,  may  deem  most  suitable  for  such  naviga¬ 
tion,  or  by  means  of  such  collateral  sluices  and  locks  as  they  may  devise  for  the 
purpose.  And  for  the  purpose  of  making  such  slack-water  navigation,  the  said  Mau¬ 
rice  Wurts,  his  heirs  and  assigns,  shall  have  and  possess  the  same  powers,  privileges, 
and  authority  as  is  given  to  them  by  the  first  section  of  this  act,  to  enable  them  to 
make  a  descending  navigation.” 
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The  4th  and  5th  sections  confer  authority  to  enter  on  lands  and  to  take  materials 
for  the  slack-water  navigation,  and  provide  for  mode  of  compensation. 

The  6th,  7th,  and  8th  sections  are  occupied  with  regulations  concerning  dams, 
bridges,  and  the  like. 

The  9th  section  authorises  Maurice  Wurts  to  use  the  water  power  for  manufacturing 
purposes,  and  to  lease  or  sell  it. 

The  10th  section  provides  “  that  as  soon  as  Maurice  Wurts,  his  heirs  or  assigns, 
shall  complete  ten  miles  of  the  descending  navigation,”  the  Governor  shall  license  him 
to  “  demand  and  receive  of  and  from  the  person  or  persons  having  charge  of  any  boat, 
vessel,  ark,  craft,  or  raft  passing  through  any  lock  in  said  navigation,  such  tolls  and 
rates  for  every  ton  weight  of  the  ascertained  burthen  of  said  boat,  vessel,  ark,  or  craft, 
and  for  every  thousand  feet,  board  measure,  of  boards,  timber,  plank,  or  scantling, 
and  for  every  ton  weight  of  shingles  or  other  material  in  rafts,  as  the  said  Maurice 
Wurts,  his  heirs  and  assigns,  may  think  proper:  Provided,  That  the  said  toll  shall 
not  in  the  whole  exceed  the  toll  of  three  cents  per  mile  for  every  ton  of  the  ascertained 
burthen  of  such  boat,  vessel,  ark,  or  craft,  and  one-half  that  rate  for  every  one 
thousand  feet,  board  measure,  of  boards,  timber,  plank,  or  scantling,  and  for  every 
ton  weight  of  shingles  or  other  material  in  rafts.” 

The  11th  section  provides  that  if  a  slack-water  navigation  should  be  built,  the  tolls 
for  passing  through  any  lock  should  be  “  twelve  and'  a  half  cents  upon  each  and  every 
ton  of  the  ascertained  burthen  of  such  boat,  ark,  vessel,  or  other  craft,  and  one-half 
of  the  same  for  every  thousand  feet,  board  measure,  of  boards,  timber,  plank,  or 
scantling,  and  for  every  ton  weight  of  shingles  or  other  material  in  rafts.”  The 
second  proviso  of  this  section  is  in  these  words : 

“  That  if  at  the  expiration  of  two  years  after  said  slack-water  navigation  shall  be 
completed,  the  tolls  should  enable  the  said  Maurice  Wurts,  his  heirs  and  assigns,  after 
paying  all  repairs  and  other  necessary  expenses,  to  divide  more  than  nine  per  centum 
per  annum  on  the  capital  sum  expended;  then,  and  in  such  case,  the  tolls  shall  be  so 
reduced  that  the  dividends  shall  not  exceed  nine  per  cent.,  and  shall  so  continue  for 
live  years;  and  if,  at  the  expiration  of  that  time,  thej’’  shall  exceed  fifteen  per  cent., 
they  shall  be  so  reduced  as  not  to  exceed  fifteen  per  cent.,  and  shall,  at  that  period,  be 
so  regulated  from  time  to  time  as  not  to  exceed  fifteen  per  cent,  per  annum;  and  if, 
at  any  time  after  the  expiration  of  two  years  from  the  completion  of  said  work,  the 
net  profits  aforesaid  shall  not  amount  to  nine  per  cent  upon  the  money  expended  in 
the  said  work,  it  shall  be  lawful  for  the  said  Maurice  Wurts,  bis  heirs  or  assigns,  to 
raise  the  said  tolls  so  as  to  divide  nine  per  cent.” 

The  12th,  13th,  and  14th  sections  provide  remedies  for  dams  not  constructed  ac¬ 
cording  to  law;  for  ascertaining  and  measuring  the  size  of  rafts  and  the  tonnage  of 
boats,  and  penalties  for  impeding  navigation,  injuring  locks,  &c. 

The  15th  section  provides  “  that  the  locks  shall  be  in  the  clear  at  least  eighteen 
feet  wide  and  sixty-four  in  length,”  beside  certain  unimportant  details  in  regard  to 
passing  and  attending  the  locks. 

The  16th  section  provides  penalties  for  the  neglect  of  Maurice  Wurts,  his  heirs 
and  assigns,  to  keep  the  navigation  in  repair,  and  the  17th  section  imposes  penalties 
on  persons  who  shall  pass  the  locks  without  paying  tolls. 

The  18th  and  final  section  is  in  these  words: — “That  at  the  expiration  of  thirty 
years  from  the  passage  of  this  act,  the  said  Maurice  Wurts,  his  heirs  or  assigns,  shall 
render  under  oath  or  affirmation  to  the  Legislature,  an  exact  account  of  money  expended 
by  them  in  making  said  navigation  and  in  keeping  the  same  in  repair,  and  also  of  the 
amount  of  tolls  received  by  them  during  that  time.  And  if  it  shall  thereupon,  ap¬ 
pear  that  the  tolls  during  that  time  have  amounted  to  so  much  over  six  per  centum 
per  annum,  ou  the  amount  of  moneys  so  expended  in  making  and  keeping  in  repair 
said  navigation  as  will  be  equal  to  the  capital 'sum  so  expeuded,  then  the  Legislature 
may  resume  all  the  rights,  liberties  and  franchises  hereby  granted;  but  if  it  shall 
appear  that  the  tolls,  during  that  time,  have  not  amounted  to  so  much  above  six  per 
cent,  per  annum  on  the  amount  of  moneys  so  expended  in  making  and  in  keeping  in 
repair  said  navigation,  as  will  be  equal  to  the  capital  so  expended,  then  it  shall  be 


22 


REPORT  AND  JOURNAL  OF  COMMITTEE  ON 


lawful  for  the  Legislature,  on  payment  to  the  said  Maurice  Wurts,  his  heirs  or  assigns, 
of  the  difference  or  deficiency,  to  resume  all  the  rights,  liberties,  and  franchises  hereby- 
granted  ;  and  in  case  of  such  resumption,  the  Legislature  shall  be  bound  to  fulfil  all 
and  singular,  the  obligations  enjoined  by  this  act  on  the  said  Maurice  Wurts,  his  heirs 
or  assigns.” 

Such  was  the  act  of  13th  March,  1823,  and  as  important  questions  arise  out  of  this 
legislation,  let  us  bring  together,  in  a  summary  form,  the  franchises  hereby  granted 
to  Maurice  Wurts,  his  heirs  and  assigns. 

1st.  The  right  to  make  a  descending,  or  a  slack-water  navigation,  from  the  head 
waters  of  the  Wallenpaupack,  or  the  West  Branch  of  the  Lackawaxen,  to  the  mouth 
of  the  Lackawaxen. 

2d.  The  right  to  use,  lease,  or  sell  the  water  power  of  the  Lackawaxen,  and  of  the 
branch,  he  should  adopt  for  improvement  for  manufacturing  purposes. 

3d.  The  right  to  charge  three  cents  a  mile,  per  ton,  for  every  thing  transported 
down  the  descending  navigation,  except  lumber,  and  a  cent  and  a  half  per  mile  for 
every  thousaud  feet,  board  measure,  of  lumber,  and  for  every  ton  weight  of  shingles, 
or  other  material  in  rafts. 

4th.  If  he  should  build  a  slack-water  navigation,  Mr.  Wurts  had  the  right  to  charge 
at  each  lock  twelve  and  a  half  cents  per  ton  on  all  tonnage,  except  lumber,  and  half 
that  sum  for  each  thousand  feet  of  lumber,  and  for  every  ton  weight  of  shingles  or 
other  material  in  rafts. 

5th.  The  right  to  receive,  after  the  first  five  years,  fifteen  per  centum  on  the  capital 
sum  expended  in  the  construction  of  the  work,  if  these  tolls  should  produce  net  pro¬ 
fits  enough  to  divide  that  rate,  and  if  they  should  not  produce  nine  per  cent.,  the 
right,  to  raise  said  tolls,  so  as  to  produce  nine  per  centum  per  annum. 

Gth.  The  right  to  enjoy  these  franchises  for  the  period  of  thirty  years  without  ac¬ 
count,  and  indefinitely,  unless  at  the  expiration  of  thirty  years  it  should  appear  that 
the  tolls  received  had  amounted  to  so  much  above  six  per  centum  per  annum,  on  the 
amount  of  moneys  expended  in  making  and  keeping  in  repair  said  navigation,  as  should 
he  equal  to  the  capital  sum  so  expended,  or  unless  the  Commonwealth  should  pay  to 
Maurice  Wurts,  his  heirs  or  assigns,  a  sum  of  money  which,  with  the  tolls  received, 
should  be  equal  to  the  expenditure  and  six  per  centum  per  annum. 

Forty-two  days  after  this  act  of  Assembly  was  approved  at  Harrisburg,  the  Legis¬ 
lature  of  New  York  passed  “  An  Act  to  incorporate  the  president,  managers,  and  com¬ 
pany,  of  the  Delaware  and  Hudson  canal  company,”  which  they  introduced  with  a 
recitation  in  the  following  words  : 

“Whereas,  It  is  desirable  that  a  channel  should  be  opened,  through  which  the 
city  of  New  York,  and  other  parts  of  this  State,  may  receive  a  supply  of  stone  coal, 
which  is  found  in  the  interior  of  the  State  of  Pennsylvania: 

“  And  whereas,  There  is  a  large  body  of  this  valuable  article  belonging  to  Mau¬ 
rice  Wurts,  of  the  said  State  of  Pennsylvania,  situated  near  the  head  waters  of  the 
Lackawaxen,  which  empties  into  the  river  Delaware,  opposite  the  county  of  Sullivan;; 
aud  the  Legislature  of  that  State  has  recently  passed  an  act  authorising  the  above 
named  individual  to  improve  the  navigation  of  the  said  river  : 

“  And  whereas,  It  is  represented  that  a  water  communication  can  he  formed  be¬ 
tween  the  rivers  Delaware  and  Hudson,  through  the  counties  of  Orange,  Sullivan  and 
Ulster,  or  some  one  or  more  of  them,  so  that  a  supply  of  this  coal  may  be  bad  from 
the  source  aforesaid;  and  a  number  of  the  citizens  of  this  State  have  petitioned  the 
Legislature  to  incorporate  a  company,  for  the  purpose  of  making  such  a  communica¬ 
tion  between  the  said  rivers.” 

It  is  manifest  from  this  preamble,  that  the  transportation  of  stone  coal  from  the 
valley  of  the  Lackawanna  to  the  city  of  New  York,  was  the  paramount  object  of  the 
Legislature  in  calling  the  Delaware  and  Hudson  caual  company  into  existence.  Whilst 
the  canal  authorised  to  be  built  was  to  be  a  public  highway,  and  to  accommodate 
whatever  trade  might  come  upon  it,  the  grand,  original,  and  controlling  purpose  of 
its  construction,  was  to  bring  stone  coal  to  the  sea  board  markets. 
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The  first  seven  sections  of  this  law  are  occupied  with  the  organization  of  the  com¬ 
pany,  and  the  usual  details  of  such  enactments. 

The  eighth  section  authorises  the  construction  and  maintainance,  forever ,  of  a  canal 
or  slack-water  navigation,  in  these  words  :  “  That  the  corporation  created  by  this  act, 

be  and  they  are  hereby  authorised  and  empowered  to  make,  construct,  and  forever 
maintain  a  canal  or  slack-water  navigation  of  suitable  width,  depth  and  dimensions, 
to  be  determined  by  the  said  corporation,  from  such  point  on  the  river  Delaware  within 
the  jurisdiction  of  this  State,  through  any  one  or  more  of  the  counties  of  Orange, 
Sullivan  and  Ulster,  to  such  point  on  the  river  Hudson,  as  the  said  corporation  shall 
judge  best ;  said  corporation  may  form  and  construct  a  towing-path  or  paths,  all  neces¬ 
sary  locks,  aqueducts,  culverts,  dams,  waste  wiers,  and  toll  houses,  artificial  harbors 
for  boats,  side  cuts,  or  lateral  eauals,  connected  with  said  basins,  or  with  the  said 
Delaware  or  Hudson  river,  at  such  place  or  places  as  shall  be  found  expedient,  and  all 
necessary  feeders  from  said  rivers,  or  from  other  streams,  if  more  convenient,  and  all 
other  works  incident  to  or  necessary  and  convenient  for  constructing,  maintaining,  and 
repairing  said  canal  or  navigation.” 

“  Section  9.  And  be  it  farther  enacted ,  That  the  said  corporation  may  purchase, 
and  forever  hold,  any  and  all  land  and  real  estate  necessary  for  construciing,  main¬ 
taining,  and  repairing  said  canal,  and  the  works  connected  therewith,  as  aforesaid.” 

This  section  further  empowers  the  company  to  lea.se  and  sell,  and  convey  any  lands 
and  real  estate  which  it  may  be  unnecessary  for  them  to  retain. 

The  12th  section  authorises  the  company  to  demand  and  receive  such  tolls  on 
tonnage  as  the  managers  shall  think  proper  :  “  Provided,  That  the  said  toll  shall  not, 
in  the  whole,  exceed  the  rate  of  eight  cents  per  mile  for  every  ton  weight  of  the  ascer¬ 
tained  burthen  or  capacity  of  any  boat,  ark,  craft,  or  vessel  laden  with,  or  engaged  in 
the  transportation  of,  stone  coal,  and  one-half  of  that  sum  for  every  ton  weight  of  the 
ascertained  burthen  or  capacity  of  any  boat,  ark,  craft,  or  vessel  laden  with,  or  en¬ 
gaged  in  the  transportation  of,  any  other  article  of  merchandise,  and  the  same  for 
every  hundred  feet,  cubic  measure,  of  timber,  and  one  thousand  feet,  board  measure, 
of  boards,  plank,  or  scantling,  and  for  every  five  thousand  shingles,  and  so  in  propor¬ 
tion  for  any  other  distance  and  less  number  of  locks.” 

Twenty-first  section  authorises  the  company  to  purchase  of  Maurice  Wurts  all  the 
rights,  privileges,  and  immunities  granted  him  by  the  Legislature  of  Pennsylvania, 
and  to  contract  with  him,  “also  for  the  purchase  of  any  lands  containing  stone  coal 
that  he  or  any  other  person  may  own  at  or  near  the  head-waters  of  the  said  river 
Lackawaxen,  and  after  such  purchase  to  receive  a  conveyance  of  and  hold  the  same 
in  like  manner  as  the  said  Maurice  Wurts,  or  such  other  person  now  does  or  can  do; 
and  it  shall  also  be  lawful  for  the  said  corporation  to  apply  any  part  of  their  capital 
to  the  payment  and  satisfaction  of  such  purchase,  and  also  to  the  improvement  of  the 
said  river  Lackawaxen  in  the  same  manner  as  the  said  Maurice  Wurts  is  authorized 
to  do  by  the  above-mentioned  act;  and  further,  to  employ  so  much  capital  as  they 
may  deem  expedient  in  the  business  of  transporting  to  market  the  coal  which  they 
may  have  purchased  as  aforesaid.” 

This  law,  passed  on  the  23d  April,  1823,  fixed  the  capital  of  the  company  at  five 
hundred  thousand  dollars,  in  shares  of  one  hundred  dollars  each. 

On  the  7th  day  of  April,  1*824,  the  Legislature  of  New  York  recited  that,  “  Whereas', 
It  appears  from  an  actual  survey  and  examination  of  the  route,  that  it  will  require  a 
larger  sum  to  make  a  canal  or  slack-water  navigation  from  the  Hudson  to  the  head¬ 
waters  of  the  Lackawaxen,  and  the  proprietors  of  the  coal  mines  near  this  river  have 
represented  to  the  Legislature  that  they  deem  it  expedient  that  the  whole  line  of  im¬ 
provement  should  be  made  by  one  company,  to  be  organized  under  the  act  to  which 
this  is  amendatory,”  and  thereupon  granted  ;  “  That  for  the  purpose  of  effecting  the 
objects  contemplated  by  the  act  to  which  this  is  amendatory,  the  subscription  of  five 
hundred  thousand  dollars,  authorised  by  the  first  section  thereof,  shall  be,  and  the 
same  is  hereby  enlarged  to  the  sum  of  fifteen  hundred  thousand  dollars,  any  thing  in 
the  said  act  to  the  contrary  notwithstanding.” 

19th  November,  1824,  the  Legislature  of  New  York  gave  the  company  banking 
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powers,  to  be  exercised  in  the  city  of  New  York;  and  by  the  5th  section  of  this  act 
they  required  the  company  to  commence  making  a  canal  or  slack-water  navigation 
from  the  tide  waters  of  the  Hudson  to  the  head  waters  of  the  Lackawaxen,  within  six 
months  after  the  election  of  the  first  board  of  managers,  and  to  complete  the  same 
within  seven  years  after  the  passage  of  this  act,  “so  as  to  open  a  complete  channel 
for  the  transportation  of  coal  to  this  State,”  under  penalty  of  forfeiting  their  hanking 
powers. 

On  this  legislation  of  the  State  of  New  York  it  is  to  he  observed, — 

1st.  That  the  Delaware  and  Hudson  canal  company  was  created  for  the  purpose  of 
transporting  stone  coal  from  the  valley  of  the  Lackawanna  to  the  tide  waters  of  the 
Hudson ;  that  it  was  in  fact  a  coal  company,  with  power  expressly  given  to  purchase 
and  hold  coal  lands,  and  to  transport  coal,  which  implies  the  power  to  mine  coal. 

2d.  That  to  accomplish  the  great  public  object  in  view — the  introduction  of  stone 
coal  into  the  city  of  New  York — the  company,  with  a  capital  of  a  million  and  a  half 
of  dollars,  should,  within  seven  years  from  the,  19th  November,  1824,  complete  a  canal 
or  slack-water  navigation  from  tide  water  on  the  Hudson  to  the  bead  waters  of  the 
Lackawaxen,  and  for  this  purpose  it  was  to  have  and  enjoy  all  the  rights,  privileges, 
and  immunities  granted  to  Maurice  Warts  by  the  Pennsylvania  act  of  13th  March, 
1823,  as  well  as  those  granted  directly  to  the  company  by  the  Legislature  of  New 
York. 

3d.  That  the  canal  or  slack-water  navigation  to  he  built  by  the  company  was  to  he 
open  for  the  use  of  the  public — a  public  highway  in  fact — hut  with  the  right  of  the 
company  to  impose  on  any  person  making  use  of  it  such  tolls  as  they  should  think 
proper,  not  exceeding  the  limits  prescribed  in  the  10th  and  11th  sections  of  the  Penn¬ 
sylvania  act  of  13th  March,  1823,  and  the  12th  section  of  the  New  York  act  of  23d 
April,  1823;  and  on  this  head  the  committee  are  particularly  requested  to  observe 
that  the  power  to  impose  tolls  on  others  with  a  limitation  is  expressly  granted  to  the 
company,  but  no  duty  is  enjoined  to  impose  tolls  either  on  their  own  tonnage  or  that 
of  others. 

It  is  the  grant  of  a  right — a  power — a  franchise  with  specific  limitations — not  a 
condition  or  duty  enjoined.  If  tolls  are  imposed  and  “  received,”  then  under  the 
18th  section  of  the  Pennsylvania  act  of  13th  March,  1823,  they  are  to  he  accounted 
for  after  thirty  years  from  the  date  of  that  law;  but  if  the  company,  fulfilling  the 
main  and  paramount  object  of  its  creation,  by  carrying  stone  coal  from  its  lands  in 
Pennsylvania  to  the  Hudson  river,  had,  in  the  exercise  of  its  discretion,  declined  to 
impose  tolls  on  any  and  all  other  tonnage  that  came  upon  its  works  for  transportation, 
there  is  nothing  in  the  legislation  thus  far  referred  to  that  would  have  been  contravened 
by  such  an  exercise  of  discretion. 

4th.  It  is  to  be  observed  in  the  fourth  place  that  the  authority  to  build  a  canal  of 
such  dimensions  as  the  company  should  approve,  with  side  cuts,  basins,  reservoirs,  and 
whatever  should  be  necessary  and  convenient  for  it,  is  most  amply  conferred  by  the 
New  York  Legislature  in  the  eighth  section,  of  the  act  of  23d  April  1823,  and  that 
such  canal  was  to  extend  from  the  Hudson  to  the  head  waters  of  the  Lackawaxen,  is 
shewn  by  the  fifth  section  of  the  act  of  19th  November,  1824. 

Now  although  this  legislation  of  the  State  of  New  York,  propriore  vigore, 
could  not  confer  rights  and  powers  to  he  enjoyed  and  exercised  in  Pennsylvania,  yet 
the  Legislature  of  Pennsylvania  might  recognize  the  corporation  so  endowed  with  rights 
and  powers,  and  admit  them  to  the  enjoyment  and  exercise  of  them  as  fully  in  Penn¬ 
sylvania  as  if  they  had  been  specifically  bestowed  here.  Whether  she  did  so,  and  subject 
to  what  limitations  and  restrictions,  wilL  appear  from  the  subsequent  legislation  of 
Pennsylvania. 

On  the  first  day  of  April,  1825,  the  Governor  of  Pennsylvania  approved  an  act  supple¬ 
mentary  to  the  act  of  13th  March,  1823.  The  preamble  and  the  first  and  second  sec¬ 
tions  of  which  are  in  the  following  words : 

“  Whereas,  By  an  act  entitled,  ‘  An  Act  to  improve  the  navigation  of  the  river  Lacka¬ 
waxen/  Maurice  Wurts,  bis  heirs  or  assigns,  is  authorized  to  improve  the  navigation 
of  the  said  stream  :  And  whereas,  By  an  act  of  the  Legislature  of  the  State  of  New 
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York,  a  company  Las  been  incorporated  by  the  name  of  ‘  The  president,  managers, 
and  company,  of  the  Delaware  and  Hudson  canal  company/  to  make  a  canal  from 
the  Hudson  tothe  Delaware  river,  terminating  at  a  point  near  the  mouth  of  the  Lacka¬ 
waxen  :  And  whereas,  The  stock  of  said  company  having  been  jointly  subscribed  by 
the  citizens  of  the  two  States,  and  the  improvements  authorized  by  the  said  acts  being 
essentially  connected  with  each  other,  the  citizens  of  Wayne  and  Pike  counties  have, 
by  petition,  represented  to  the  Legislature,  that  it  is  desirable  that  those  engaged  in 
the  improvement  of  the  Lackawaxen  should  be  able  to  avail  themselves  of  the  assis¬ 
tance  of  the  Delaware  and  Hudson  canal  company,  and  pray  the  Legislature  to  grant 
the  necessary  legislative  facilities  for  that  purpose  :  Therefore, 

“  Section  1.  Be  it  enacted  by  tlic  Senate  and  House  of  Representatives  of  the  Com¬ 
monwealth  of  Pennsylvania  in  General  Assembly  met,  and  it  is  hereby  enacted  by  the 
authority  of  the  same,  That  by  and  with  the  consent  of  Maurice  Wurts,  his  heirs  or 
assigns,  it  shall  be  lawful  for  ‘  The  president,  managers,  and  company,  of  the  Dela¬ 
ware  aua  Hudson  canal  company/  to  improve  the  navigation  of  the  river  Lacka¬ 
waxen,  and  any  one  of  its  branches,  in  the  manner  authorized  and  provided  by  an  act 
entitled,  ‘  An  Act  to  improve  the  navigation  of  the  river  Lackawaxen/  passed  the 
thirteenth  day  of  March,  one  thousand  eight  hundred  and  twenty-three ;  and  after 
the  making  of  such  navigation,  the  said  company  shall  and  may  hold  and  enjoy  the 
same,  as  fully  and  effectually  as  Maurice  Wurts,  his  heirs  or  assigns,  might  or  could 
do,  under  and  subject,  however,  to  all  the  provisions,  conditions,  restrictions,  duties 
and  obligations,  imposed  by  the  said  act  upon  the  said  Maurice  Wurts,  his  heirs  or 
assigns,  and  under  and  subject  to  the  conditions,  restrictions  and  limitations  hereinafter 
provided :  and  it  shall  further  be  lawful  for  the  said  Company  to  purchase  and  hold 
any  quantity  of  land  situate  at  any  place  within  ten  miles  of  the  waters  of  the  Lacka¬ 
waxen,  not  exceeding  five  thousand  acres :  Provided  however,  That  in  judicial  proceed¬ 
ing  instituted  against  the  said  company,  within  the  jurisdiction  of  this  State,  the 
service  of  process  upon  any  toll  gatherer,  or  other  known  agent  of  said  company,  in 
the  proper  count}^  shall  be  as  good  and  as  available  in  law  as  if  served  upon  the 
President  of  the  company. 

“  Section  2.  And  be  it  farther  enacted  by  the  authority  aforesaid ,  That  the  toll 
which  the  said  company  may  exact  under  the  provisions  of  the  act,  to  which  this  act 
is  supplementary,  shall  not  in  the  whole  exceed  the  rate  of  one  cent  and  a  half  per 
ton  per  mile,  on  the  ascertained  burthen  or  capacity  of  any  ark,  boat,  or  craft,  laden 
with,  or  engaged  in  the  transportation  of  stone  coal ;  and  the  said  company  shall  not 
exact  any  higher  toll  than  is  above  provided  for  on  such  arks,  boats,  or  craft,  laden 
as  aforesaid,  on  the  works  erected  by  them  on  the  Delaware,  between  the  mouth  of 
the  Lackawaxen  and  Carpenter’s  Point :  Provided,  The  said  arks,  boats,  or  craft, 
laden  as  aforesaid,  shall  have  come  down  the  said  river  Lackawaxen,  and  proceed 
down  the  said  river  Delaware,  and  not  through  the  canal  to  be  made  through  the 
State  of  New  York,  between  the  Hudson  and  Delaware,  by  the  said  company.” 

The  third  and  fourth  sections  relate  to  the  manner  of  constructing  the  works  on 
the  Delaware,  between  the  mouth  of  the  Lackawaxen  and  Carpenter’s  Point,  and 
prohibit  the  company  from  banking  and  manufacturing  in  Pennsylvania. 

The  remaining  sections  of  this  act  are  as  follows  : 

“  Section  5.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  the 
property  of  the  said  company,  whether  real  or  personal,  within  this  State,  shall  at 
all  times  be  liable  for  its  debts,  and  subject  to  taxation,  in  like  manner  as  similar 
property  held  by  an  individual  or  by  a  corporation  now  is  or  may  be,  and  the  said 
company  shall,  under  oath  or  affirmation  of  the  president  and  treasurer,  report  to 
the  Legislature,  when  required  so  to  do,  the  amount  of  capital  which  it  may  have 
invested  within  this  state,  under  pain  of  forfeiting  the  rights  and  privileges  hereby 
granted,  for  neglecting  or  refusing  so  to  do ;  and  moreover,  the  State  of  Pennsylva¬ 
nia  shall  at  all  times,  by  its  agent  or  attorney,  duly  appointed,  have  a  right  to  ex¬ 
amine  the  books,  accounts,  and  vouchers  of  the  said  company,  in  relation  to  such 
reports. 

“  Section  6.  And  be  it  further  enacted  by  the  authority  aforesaid ,  That  this  act 
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shall  be  of  no  force  or  effect,  unless  the  president,  managers,  and  company,  of  the  Dela¬ 
ware  and  Hudson  canal  company  shall,  under  their  corporate  seal,  notify  the  Governor 
of  this  State  of  their  acceptance  of  the  same,  on  or  before  the  first  day  of  July 
next. 

“  Section  7.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  if  the 
said  company  shall  misuse  or  abuse  the  privileges  hereby  granted,  the  Legislature 
reserve  the  right  to  repeal  this  act.” 

April  20,  1825,  the  Legislature  of  New  York  enacted,  “That  the  president,  mana¬ 
gers,  and  company,  of  the  Delaware  and  Hudson  canal  company  have,  and  shall  have 
full  power  and  authority  to  make  any  contract  or  agreement  with  Maurice  Wurts,  or 
his  assigns,  or  with  any  other  person  or  persons  whatsoever,  by  which  the  improve¬ 
ment  of  the  navigation  of  the  river  Lackawaxen,  according  to  the  provisions  of  the 
act  of  the  Legislature  of  Pennsylvania,  entitled  ‘  An  Act  to  improve  the  navigation 
of  the  river  Lackawaxen,’  shall  be  secured,  or  stipulated  to  be  made,  and  by  which  a 
sufficient  supply  of  coal,  for  the  use  and  benefit  of  the  said  corporation,  may  be  ob¬ 
tained  ;  and  for  the  fulfillment  of  any  such  contract  or  agreement,  may  take  such 
security  from  the  person  or  persons  with  whom  they  shall  be  made,  as  they  may  deem 
necessary  or  proper,  and  may  employ  such  part  of  the  capital  of  the  said  corporation 
as  may  be  necessary  to  carry  into  effect  any  such  contract  or  agreement  on  the  part  of 
the  said  corporation,  or  as  may  be  necessary  for  the  transportation,  to  market,  of  the 
coal  which,  under  any  such  contract  or  agreement,  may  be  obtained  :  Provided,  That 
nothing  in  this  section  contained,  is  to  exonerate  the  said  president,  managers,  and 
company,  from  any  of  the  restrictions  and  conditions  imposed  by  the  several  acts 
heretofore  passed  in  relation  to  the  said  company,  excepting  only  so  much  thereof,  as 
requires  the  said  company  to  own  any  lands  or  tenements  out  of  this  State.” 

“  Extract  from  the  minutes  of  the  proceedings  of  the  Governor  of  the  Common¬ 
wealth  of  Pennsylvania,  Tuesday,  June  21,  1825.  An  instrument  in  writing,  under 
the  corporate  seal,  and  signed  by  Philip  Hone,  president,  and  John  Dolton,  treasurer 
of  the  Delaware  and  Hudson  canal  company,  certifying  for  themselves,  and  in  behalf 
of  the  stockholders  of  the  said  company,  their  acceptance  of  the  act  of  the  General 
Assembly,  passed  the  first  day  of  April  last,  entitled  ‘  A  supplement  to  the  act,  enti¬ 
tled  ‘  An  Act  to  improve  the  navigation  of  the  river  Lackawaxen,  ’  ’  and  the  privileges 
thereby  granted,  upon  the  terms  and  conditions  therein  expressed  and  contained,  was 
this  day  received  and  filed  in  the  office  of  the  Secretary  of  the  Commonwealth.” 

Then  came  the  act  of  9th  February,  1826,  as  follows  : 

“  Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  Com¬ 
monwealth  of  Pennsylvania  in  General  Assembly  met,  and  it  is  hereby  enacted  by  the 
authority  of  the  same,  That  in  making  the  navigation  authorised  by  the  act  to  which 
this  act  is  supplementary,  it  shall  be  lawful  for  ‘the  president,  managers,  and  company, 
of  the  Delaware  and  Hudson  canal  company,’  to  construct  the  locks  of  such  dimen¬ 
sions  as  the  engineers  of  the  said  company  shall  deem  most  suitable  and  expedient : 
Provided,  The  same  shall  be  of  sufficient  capacity  to  admit  boats,  arks,  crafts,  or  other 
vessels  of  twenty-five  tons  burthen,  anything  in  the  said  act  to  the  contrary  notwith¬ 
standing  :  Provided  also,  That  if  the  said  company  shall  reduce  the  locks  to  a  stand¬ 
ard  below  that  fixed  by  the  fifteenth  section  of  the  said  act,  then  it  shall  not  be  lawful 
for  the  said  company  to  make  a  slack-water  navigation  in  the  bed  of  the  river  Lacka¬ 
waxen,  but  in  lieu  thereof  they  shall,  under  the  provisions  of  the  said  act,  and  of  a 
supplement  thereto,  passed  April  first,  one  thousand  eight  hundred  and  twenty-five, 
construct  a  canal  navigation,  fed  by  the  waters  of  the  said  river  or  some  of  its 
branches. 

“  Section  2.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  if  any 
injury  shall  be  done  to  the  property  of  any  individual  whatever,  in  the  construction 
of  the  canal  authorised  by  this  act,  then,  and  in  such  case,  the  owner  or  owners  of 
said  property  shall  be  entitled  to  compensation  for  the  injuries  so  done,  to  be  recov¬ 
ered  from  the  said  president,  managers,  and  company,  of  the  Delaware  and  Hudson 
canal  company,  the  damages  to  be  estimated  in  the  mode  prescribed  in  the  fourth 
section  of  the  act,  entitled  ‘  An  Act  to  improve  the  navigation  of  the  river  Lacka- 
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waxen,’  passed  the  thirteenth  of  March,  one  thousand  eight  hundred  and  twenty- 
three. 

“  Section  3.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  the  said 
company  shall,  in  the  month  of  January,  in  each  and  every  year,  make  a  full  and 
complete  report  to  the  Legislature  of  the  amount  of  tolls  taken  upon  the  canal  within 
the  State  of  Pennsylvania,  the  dividends  declared  by  the  company  within  the  year, 
and  of  the  profits  reserved  as  a  contingent  or  surplus  fund,  and  upon  their  refusal  or 
neglect  to  do  so,  the  rights  and  privileges  herein  granted  to  be  null  and  void. 

“Section  4.  And  he  it  further  enacted  by  the  authority  aforesaid,  That  the  water 
which  may  be  taken  out  of  the  river  Lackawaxen,  or  any  of  its  branches,  to  feed  the 
canal  hereby  authorised  to  be  made,  shall  be  discharged  into  the  river  Delaware,  at  or 
near  the  mouth  of  the  river  Lackawaxen.” 

The  fifth  day  of  April,  one  thousand  eight  hundred  and  twenty-six,  a  further  sup¬ 
plement  was  approved,  as  follows  : 

“  Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
Commonwealth  of  Pennsylvania  in  General  Assembly  met,  and  it  is  hereby  enacted  by 
the  authority  of  the  same,  That  it  shall  be  lawful  for  the  president,  managers,  and 
company  of  the  Delaware  and  Hudson  canal  company,  to  construct  and  maintain  such 
railways  or  other  devices  as  may  be  found  necessary  to  provide  for  and  facilitate  the 
transportation  of  coal  to  the  canal  by  them  to  be  constructed :  Provided,  That  no 
railway  hereby  authorised  to  be  made  shall  be  extended  further  than  from  the  coal 
beds  owned  by  the  said  company  to  the  forks  of  the  Dyberry,  on  the  west  branch  of 
the  river  Lackawaxen,  or  from  the  coal  beds  aforesaid  to  that  point  on  the  Wallen- 
paupack  branch  of  the  river  Lackawaxen  where  it  is  crossed  by  the  Easton  and  Bel¬ 
mont  turnpike  road;  and  the  better  to  effect  that  object,  when  it  shall  be  necessary 
for  the  said  company  to  occupy  and  use  any  lands  or  materials,  and  the  parties  cannot 
agree  in  relation  thereto,  the  same  course  shall  be  pursued  as  is  authorised  and  pro¬ 
vided  by  the  fourth  and  fifth  sections  of  the  act  to  which  this  act  is  a  supplement.” 

The  only  remaining  section  of  this  act  material  to  be  brought  into  notice  at  present 
is  the  fifth,  in  the  following  words  : 

“  That  the  said  railway  shall  be  deemed  and  taken  as  a  public  highway,  and  it  shall 
and  may  be  lawful  for  the  said  company,  or  such  persons  as  they  may  from  time  to 
time  appoint  toll  collectors,  or  their  deputies,  so  soon  as  the  railroad  shall  be  perfected, 
to  collect  and  receive  by  toll  upon  the  said  railroad  a  sum  not  exceeding  twelve  per 
centum  per  annum  upon  the  amount  of  money  which  shall  have  been  expended  in  the 
construction  of  the  said  railroads  and  other  devices,  and  in  the  support,  improvement, 
and  continuance  of  the  same,  and  to  prescribe  the  form  and  kind  of  carriages,  wagons, 
and  conveyances  to  be  used  thereon  for  the  transportation  of  persons  or  commodities.” 

On  these  several  acts  of  Assembly,  it  may  be  observed — 1st.  That  the  act  of  1st 
April,  1825,  is  a  very  distinct  recognition  of  the  Delaware  and  Hudson  canal  com¬ 
pany  as  it  stood  clothed  with  all  the  powers  conferred  by  the  New  York  acts  of  April 
23,  1823,  and  April  7,  1824. 

2d.  It  is  to  be  remembered  that  the  franchises  granted  by  the  original  Pennsylvania 
act  of  13th  March,  1823,  were  granted  to  Maurice  Wurts,  his  heirs  and  11  assigns,” 
and  that  the  Delaware  and  Hudson  canal  company,  as  existing  in  New  York  was  as 
capable  of  becoming  the  assignee  of  Mr.  Wurts  as  any  natural  person,  and  of  exercis¬ 
ing  his  powers  over  the  Lackawaxen.  This  would  result  out  of  a  contract  between 
Mr.  Wurts  and  the  company ,  without  any  action  on  the  part  of  Pennsylvania,  but  in 
point  of  fact  the  Commonwealth  of  Pennsylvania  made  herself  a  party  to  the  con¬ 
tract  between  Mr.  Wurts  and  the  company,  and  consented  to  the  company’s  exercise 
of  rights  according  to  its  New  York  charter,  except  in  the  particulars  and  to  the  ex¬ 
tent  of  the  restraints  and  limitations  imposed  by  the  act  of  April,  1825. 

3d.  The  first  section  of  the  act  of  9th  February,  1826,  is  particularly  worthy  of 
notice  as  containing  the  consent  of  Pennsylvania  to  the  company’s  building  a  canal 
instead  of  a  slack-water  navigation. 

The  company  were  to  build  the  locks  on  the  slack-water  navigation  of  such  size  as 
they  should  deem  most  suitable  and  expedient,  provided  they  should  be  able  to  pass 
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boats  or  twenty-five  tons  burthen,  but  if  in  the  exercise  of  their  discretion  they 
should  determine  on  locks  of  less  dimensions  than  eighteen  feet  wide  in  the  clear,  and 
sixty-four  feet  in  length,  they  should  then  build  a  canal  instead  of  as  lack-water  navi¬ 
gation.  YV  hat  was  this  in  effect,  but  giving  to  the  company  precisely  what  the  New 
York  Legislature  had  already  given  them,  an  alternative  of  a  canal  or  slack-water 
navigation  as  they  should  choose.  And  no  dimensions  are  prescribed  for  the  canal, 
and  no  time  limited  for  its  completion, — it  is  to  be  a  canal ,  a  word  which  here  is  to  be 
understood  in  its  most  comprehensive  sense,  especially  as  no  other  limitation  is  de- 
ducible  from  all  this  legislation,  than  that  it  was  to  be  adapted  to  the  demands  of  the 
trade  in  stone  coal.  In  each  of  the  remaining  sections  of  this  act  a  “  canal”  is 
spoken  of  in  the  same  general  sense.  By  the  3d  section  a  full  and  complete  report 
is  to  be  annually  made  to  the  Legislature  of  the  “  tolls  taken  upon  the  canal  within 
the  State  of  Pennsylvania.” 

4th.  The  only  observations  to  be  made  on  the  act  of  5th.  April,  1826,  are,  that  in 
authorising  the  Delaware  and  Hudson  canal  company  “to  construct  and  maintain  such 
railways  or  other  devices  as  may  be  found  necessary  to  provide  for  and  facilitate  the 
transportation  of  coal  to  the  canal  by  them  to  be  constructed” — there  was  further 
recognition  of  the  company  and  of  the  precise  purpose  of  its  creation — further  grant 
of  privileges  for  the  accomplishment  of  this  purpose,  and  further  assent  to  such  a 
canal  as  should  11  facilitate  the  transportation  of  coal,”  for  it  is  impossible  to  presume 
that  the  Legislature  intended  that  the  company  should  multiply  and  enlarge  their 
facilities  for  transporting  their  coal  by  railroad  to  the  canal,  without  also  intending 
that  the  capacity  of  their  canal  should  be  enlarged  to  correspond  with  the  increasing, 
facilities  of  the  railroad,  they  could  not  have  intended  that  more  coal  should  be  brought 
to  the  canal,  than  the  canal  could  carry  to  market. 

5th.  How  peculiarly  a  coal  company  the  Legislature  of  Pennsylvania  regarded  this 
corporation,  may  be  seen  from  the  tolls  authorised  to  be  imposed  on  the  railroad  by 
the  fifth  section  of  this  act.  Both  as  to  amount,  and  as  to  mode  of  imposition,  they 
seem  to  be  impracticable,  and  to  have  been  designed  to  shut  up  this  public  highway 
to  the  transportation  of  the  coal  of  the  Delaware  and  Hudson  canal  company. 

These  sections  of  the  various  acts  of  Assembly,  and  the  observations  appended,, 
will  serve  to  exhibit  the  legal  position  of  the  company  when  it  commenced  its  work. 
To  obtain  a  clear  view  of  the  posture  of  the  company  in  point  of  law — what  it  was 
designed  to  be  and  what  it  was — it  will  be  proper,  and  perfectly  in  accordance  with 
legal  rules  of  interpreting  statutes,  to  regard  all  this  legislation  as  one  entire  system 
of  enactments. 

Corporations  are  creatures  of  law — artificial  persons  in  contradistinction  from 
natural  persons — and  they  are  just  that  which  all  the  legislation  concerning  them, 
when  taken  together  and  regarded  as  the  creative  power,  and  properly  interpreted,  has 
made  them. 

Proceeding  on  the  faith  of  this  legislation,  the  company  was  organized,  and  com¬ 
menced  its  work  about  the  year  1825.  The  company  availed  themselves  of  the  alter¬ 
native  offered  them  in  the  acts  of  Assembly,  both  of  New  York  and  Pennsylvania, 
and  went  on  to  build  a  canal,  instead  of  a  slack-water  navigation,  from  the  tide 
waters  of  the  Hudson  to  the  head  waters  of  the  Lackawaxen,  and  a  railroad  from  that 
terminus,  through  Rix’s  Gap,  to  the  coal  field  on  the  Lackawanna.  To  meet  the  in¬ 
creasing  demand  for  coal,  and  to  facilitate  the  work  appointed  for  them,  they  have, 
from  time  to  time,  increased  and  multiplied  their  facilities  for  the  transportion  of  this 
article  at  a  net  expenditure,  up  to  the  close  of  the  last  fiscal  year,  of  over  six  millions 
of  dollars,  and  as  the  fruits  of  this  expenditure,  and  of  the  judicious  administration 
of  the  affairs  of  the  company,  their  coal  transportation  has  grown  up  from  seven  thou¬ 
sand  tons  in  1829,  to  five  hundred  and  fifty  thousand  four  hundred  and  seventeen 
tons  in  1850. 

And  now  a  question  is  raised  in  the  Legislature  of  Pennsylvania,  whether  it  be 
not  expedient  to  resume  the  franchises  granted  to  this  company,  and  a  committee  of 
inquiry  is  appointed  to  inform  the  Legislature  of  facts  and  circumstances  that  must 
influence  and  control  the  decision  of  that  question. 
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When  this  committee  first  met  at  Honesdale  last  June,  to  enter  on  the  proposed 
inquiry,  the  vice  president  and  the  counsel  of  the  company  submitted  to  the  com¬ 
mittee  a  paper  in  the  nature  of  a  protest  against  said  inquiry,  on  the  ground  that  it 
was  premature  and  unauthorised  by  the  acts  of  Assembly.  The  undersigned  beg 
leave  to  refer  the  committee  to  that  paper.  The  chairman  of  the  committee,  in  reply 
to  said  paper,  was  understood  to  intimate  not  only  that  the  specific  inquiry  in  regard 
to  a  resumption  of  the  company’s  franchises  was  in  good  time  and  fully  authorised 
by  law,  but  that  the  committee  regarded  itself  as  authorised  to  inquire  with  a  view 
to  the  forfeiture  of  the  charter  of  the  company. 

So  far  as  this  inquiry  has  reference  to  any  other  object  than  the  question  of  re¬ 
sumption,  the  undersigned  most  respectfully  submit  and  insist : 

1st.  That  the  report  of  the  committee  on  internal  improvement  in  the  last  Legis¬ 
lature  of  Pennsylvania,  recommending  a  committe  of  inquiry,  and  the  resolution  of 
appointment  adopted  by  the  House  of  Representatives,  and  under  which  this  com¬ 
mittee  is  sitting,  show  clearly  that  the  inquiry  was  to  be  limited  to  the  expediency 
of  resumption,  and  did  not  embrace  any  misuse  or  abuse  of  chartered  rights,  or  any 
question  of  forfeiture  of  charter. 

2d.  That  a  forfeiture  of  charter  for  abuse  of  franchise  must  be  declared  by  process  and 
judgment  of  law  upon  a  scire  facias  or  quo  warranto  in  the  Supreme  Court.  Slu  vs. 
Bloom,  5  Johnson’s  Chancery  Cases,  366.  Lehigh  bridge  company  vs.  Lehigh  coal 
and  navigation  company,  4  Raule,  24.  Turnpike  road  company  vs.  McConaby,  16 
S.  &  R.,  140. 

And  that,  although  by  the  seventh  section  of  the  act  of  1st  April,  1825,  the  Legisla¬ 
ture  have  reserved  the  right  to  repeal  the  law  if  the  company  shall  “  misuse  or  abuse 
the  privileges”  granted,  yet  this  power  is  to  be  exercised  in  accordance  with  the 
principles  of  the  common  law.  Charges  must  be  preferred;  the  company  summoned 
to  answer;  testimony  taken  for  as  well  as  against  them,  and  an  impartial  trial  had. 
Proceedings  under  this  section  would  be  highly  penal,  involving  nothing  less  than  the 
existence  of  the  company ;  and  surely  it  has  a  right  to  claim  what  is  accorded  to  the 
meanest  malefactor — a  notice  and  specification  of  the  charges  preferred,  and  a  right  to 
meet  and  answer  them.  In  this  case  no  charges  have  been  preferred ;  no  misuse  or 
abuse  of  privileges  alleged ;  and  the  company  have  not  produced  any  testimony  be¬ 
fore  the  committee  for  their  exculpation,  because  they  knew  not  to  what  point  they 
should  direct  their  evidence.  It  would  indeed  be  a  confounding  of  all  rules  of  law, 
as  well  as  of  all  principles  of  justice,  if  a  corporation  or  individual  were  put  to  in¬ 
quisition  with  a  view  of  extorting  confessions,  on  which  to  arraign  either  on  a  trial 
for  life. 

The  reinforcement  of  such  injustice  would  be  increased  by  professing  an  inquiry 
for  a  specified  and  proper  purpose,  and  then  making  use  of  it  as  means  of  accusation 
and  condemnation.  The  undersigned  do  not  allow  themselves  to  suppose  that  either 
the  Legislature  or  the  committee  would  sanction  such  a  procedure ;  and  we  suppose 
that  the  true,  real,  and  only  object  of  this  investigation  was  that  which  was  declared 
on  the  face  of  the  proceedings,  which  led  to  the  appointment  of  the  committee  and 
•  to  those  proceedings,  and  especially  to  the  resolution  of  the  House  appointing  the 
committee,  we  beg  leave  to  refer  the  committee. 

Tor  these  reasons  we  regard  this  investigation  as  devoted  exclusively  to  the  matter 
of  resumption,  in  accordance  with  the  provisions  of  the  18th  section  of  the  act  of  13th 
March,  1823 ;  and  although  much  of  the  testimony  taken  does  not,  in  our  view,  bear 
any  relation  to  that  subject,  yet  a  portion  of  it  is  very  important  in  that  regard. 

In  treating  the  question  of  resumption  as  the  only  proper  subject  before  the  Com¬ 
mittee,  we  propose  to  consider  the  two  following  questions  : 

1st.  Has  the  Legislature  the  power  to  resume  the  franchises  of  the  Delaware  and 
Hudson  canal  company? 

2d.  If  the  power  exists,  on  what  terms  and  conditions  may  it  be  exercised  ? 

In  regard  to  the  first  of  these  questions  we  do  not  enter  iuto  the  inherent  right  of 
the  Legislature  to  abolish  corporations,  nor  into  the  doctrine  of  vested  rights,  which 
have  been  much  discussed  in  the  political  bodies  and  the  courts  of  justice  in  our 
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country.  If  the  committee  desire  to  see  the  conclusions  which  have  been  attained  by 
the  Supreme  Court  of  the  United  States  on  these  subjects,  they  will  find  them  set 
forth  in  the  case  of  Dartmouth  College  vs.  Woodward,  4  Wheaton,  518. 

Nor  do  we  mean  to  discuss  the  right  of  the  Legislature  to  resume  the  franchises  of 
a  corporation  for  neglect  or  abuse  of  its  privileges,  for  no  such  cause  having  been 
alleged  in  this  case,  we  cannot  regard  that  as  the  question  raised. 

The  precise  question,  therefore,  is,  have  the  Legislature  of  Pennsylvania  reserved  to 
themselves  the  right  to  resume  the  franchises  of  the  Delaware  and  Hudson  canal  com¬ 
pany  on  terms  ? 

This  is  a  question  of  interpretation.  It  depends  on  the  true  reading  of  the  several 
acts  of  assembly  to  which  we  have  referred. 

Under  the  provisions  of  the  eighteenth  section,  of  the  act  of  13th  March  1823,  it 
is  unquestionable  that  after  thirty  years  from  the  date  of  that  law,  to  wit:  after  13th 
March,  1853,  had  Maurice  Wurts,  his  heirs  or  assigns,  constructed  either  a  descending, 
or  a  slack-water  navigation  along  the  Lackawaxen,  the  Legislature  of  Pennsylvania 
might  have  taken  the  work,  provided  the  tolls  received  had  reimbursed  his  expenditure 
and  six  per  centum  per  annum  thereon,  or  provided  the  State  compensated  him  at  that 
rate.  And  it  may  be  said  that  this  condition,  limitation,  or  restriction  applies  to  the 
Delaware  and  Hudson  canal  company,  both  because  this  company  has  become  the 
assignee  of  Mr.  Wurts,  and  because  the  Legislature  in  the  first  section  of  the  act  of 
1st  April,  1825,  expressly  subjects  the  company  to  all  the  “  provisions,  conditions, 
restrictions,  duties  and  obligations  imposed  by  the  said  act  on  the  said  Maurice  Wurts, 
his  heirs  and  assigns.” 

Had  the  company,  as  mere  assignees  of  Maurice  Wurts,  or  under  the  enabling  law 
of  1st  April,  1825,  built  the  descending,  or  the  slack-water  navigation  provided  for  in 
the  acts  of  1823  and  1825,  this  conclusion  would  seem  to  have  followed  inevitably. 
Then  undoubtedly,  that  work  might  have  been  taken  from  them  after  thirty  years  enjoy¬ 
ment  of  it,  on  the  terms  and  conditions  of  the  eighteenth  section  of  the  act  of  13th 
March,  1823,  as  fully  as  it  might  have  been  taken  from  Maurice  Wurts. 

But  the  company  did  not  build  either  of  the  ivories  contemplated  in  these  acts  of 
Assembly — neither  a  descending  navigation,  nor  a  slack-water  navigation — but  they 
built  a  canal — and  built  a  canal,  be  it  observed,  under  express  authority  to  do  so,  both 
by  the  Legislature  of  New  York  and  Pennsylvania  without  any  such  condition  ex¬ 
pressed.  In  the  New  York  acts  there  is  no  condition  about  resumption.  In  the 
Pennsylvania  act  of  9th  February,  1826,  which  first  authorised  a  canal  there  is  none 
expressed.  Is  the  condition  implied  ?  The  second  proviso  of  this  act  forbids  a  slack 
water  navigation  if  locks  are  reduced  below  a  certain  standard,  and  commands  a  canal 
to  be  built  under  the  “provisions”  of  the  former  acts.  Unless  the  word  “provisions” 
therefore,  be  construed  to  include  this  condition  as  to  resumption,  there  is  not  in  this 
act  any  authority  for  saying  that  the  canal  was  to  be  subject  to  the  condition  of 
resumption  like  the  slack-water  navigation. 

Without  any  etymological  analysis  of  these  words,  it  is  proper  to  remind  the  com¬ 
mittee  that  the  Legislature  could  not  have  meant  the  same  thing  by  the  words  “  pro¬ 
visions”  and  “conditions.”  In  the  first  section  of  the  act  of  1825,  they  speak  of 
the  act  of  1823  as  containing  “ provisions,  conditions,  restrictions ,  duties,  and  obliga¬ 
tions.”  If  now  we  turn  back  to  the  act  of  1823  we  find  the  Legislature  conferring  on 
Maurice  Wurts  authority  to  improve  the  Lackawaxen,  to  enter  on  and  occupy  lands 
to  take  materials,  to  charge  tolls  &c.,  which  seem’ to  be  “provisions.” 

Without  these,  and  such  like  things  provided,  he  could  not  accomplish  the  object 
in  view,  and  it  appears,  therefore,  that  the  Legislature  meant  by  provisions,  that 
which  its  etymology  would  justily,  the  means  necessary  for  the  attainment  of  the  end 
in  view.  Whatever  was  necessary  as  means  to  that  end  may  be  understood  by  the 
word  “ provisions .”  In  the  same  act  we  find  Maurice  Wurts  required  to  preserve  the 
rafting  channel  unimpaired  by  his  dams,  or  to  pass  rafts  through  his  locks  free  of 
toll,  which  i3  in  the  nature  of  a  “  condition,”  “  duty,”  or  “  obligation,”  rather  than 
of  a  “  provision  so  as  to  keeping  the  work  in  repair,  employing  suitable  loek-kee  pers, 
responsibility  for  damages,  rendering  an  account  of  tolls  received  under  oath  or  affirma- 
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turn,  and,  we  may  add,  surrendering  up  his  works  on  the  terms  mentioned  in  the  18th 
section.  These  all  seem  to  fall  under  one  or  the  other  of  the  words  used,  “  condi¬ 
tions,”  “  restrictions,”  “  duties,”  or  “  obligations,”  but  not  in  any  case  to  be  “  pro¬ 
visions.” 

If,  then,  there  he  a  substantive  difference  in  these  words,  and  we  find  the  Legisla¬ 
ture  using  them  all  when  contemplating  a  slack-water  navigation,  but  dropping  them 
all  except  the  word  “  provisions,”  when  authorising  a  canal,  are  we  at  liberty  to  say 
that  nothing  was  meant  by  the  exchange  of  expression?  When  they  meant  that  the 
slack-water  navigation  should  be  built  by  the  company  under  the  “  provisions,  condi¬ 
tions,  restrictions,  duties,  and  obligations,”  of  the  law  of  1823,  they  said  so.  When 
they  said  the  canal  should  be  built  by  the  company  under  the  “ provisions  ”  of  the 
law  of  1823,  did  they  mean  that  it  should  be  subject  to  the  “  conditions,  restrictions, 
duties,  and  obligations”  of  that  act?  The  answer  is,  certainly  not,  or  they  would 
have  said  so. 

In  Dwarris  on  Statutes,  page  50,  the  rule  of  interpreting  statutes  is  laid  down  thus  : 
“It  is  a  safe  method- of  interpreting  statutes  to  give  effect  to  the  particular  words  of 
the  enacting  clauses;  for  when  the  Legislature,  in  the  same  sentence,  uses  different 
words,  the  courts  of  law  will  presume  that  they  were  used  in  order  to  express  different 
ideas.  So  if  there  is  a  material  alteration  in  the  language  used  in  the  different  clauses, 
it  is  to  be  inferred  that  the  Legislature  knew  how  to  use  terms  applicable  to  the  subject 
matter.  Again,  when  in  several  statutes  in  pari  materia ,  the  Legislature  is  found 
sometimes  inserting,  and  sometimes  omitting,  a  clause  of  relation,  it  is  to  be  presumed 
that  their  attention  has  been  drawn  to  the  point,  and  that  the  omission  is  designed.” 
And  see  Moser  vs.  Newman,  Bingham,  561. 

Here,  then,  in  the  proviso  of  the  first  section  of  the  act  of  9th  February,  1826, 
where  the  canal  is  authorised,  we  find  the  Legislature  omitting  a  clause  of  relation, 
and  wc  are  bound  to  presume  their  attention  was  drawn  to  the  point,  and  that  the 
omission  was  designed.  But  if  this  be  a  sound  conclusion,  there  is  no  reservation  of 
the  right  to  resume  the  franchise  of  the  company  as  they  exist,  in  connection  with 
the  canal. 

It  is  believed  that  this  conclusion  will  be  strengthened,  if,  instead  of  looking  at  the 
phraseology  ot  the  acts  of  Assembly,  we  look  at  the  attending  circumstances. 

When  the  law  of  1823  was  passed,  the  subject  of  a  general  system  of  internal  im¬ 
provements,  by  canals,  along  the  principal  rivers  of  Pennsylvania,  was  beginning  to 
agitate  the  public  mind.  The  first  act  of  Assembly  in  pursuit  of  this  system  was 
passed  on  the  25th  day  of  February,  1826,  and  on  the  9th  day  of  April,  1827,  exten¬ 
sive  surveys  and  explorations  were  authorized,  and  among  others,  “along  the  valley 
of  the  Delaware,  from  Philadelphia  to  Carpenter’s  Point,”  with  a  view  of  canal  com¬ 
munication. 

Carpenter’s  Point,  now  Port  Jervis,  is  twenty-three  miles  below  the  mouth  of  the 
Lackawaxen.  That  the  Legislature,  when  in  1823  they  were  authorising  Maurice 
Wurts  to  improve  and  use  the  waters  of  the  Lackawaxen,  should  have  anticipated  the 
possibility  of  a  canal  up  the  Delaware  river  and  the  Lackawaxen,  is  not  strange  when 
it  is  considered  that  these  waters  flow  directly  to  the  great  metropolis  of  the  State, 
and  that  in  the  inexperience  of  the  times,  extravagant  views  prevailed  in  reference  to 
canal  construction  and  canal  navigation. 

It  was  probably  this  anticipation  that  suggested  to  the  legislative  mind,  the  idea  of 
stipulating  for  a  resumption  of  the  rights  of  Maurice  Wurts  after  thirty  years.  Such 
a  work  as  he  contemplated  might  materially  and  in  various  ways  interfere  with  and 
hinder  canal  navigation,  which  at  that  day  was  the  heau  ideal  of  internal  improvements 
in  Pennsylvania.  By  giving  him  the  enjoyment  of  his  monopoly  for  thirty  years, 
and  then  securing  him  compensation  for  his  investment,  no  injustice  would  be  dona 
by  taking  away  his  slack-water  navigation,  and  it  could  then  be  readily  converted  into 
a  canal,  and  advantageously  connected  with  the  contemplated  canal  along  the  valley 
of  the  Delaware.  Such,  most  likely,  was  the  light  in  which  the  Legislature  of  1823 
looked  upon  Mr.  Wurts’  enterprise,  and  such  the  process  of  reasoning  which  led  to 
the  “conditions”  and  “restrictions”  of  the  eighteenth  section. 
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And,  when  in  1825,  the  Legislature  consented  that  the  Delaware  and  Hudson  canal 
company  should  succeed  to  the  rights  of  Mr.  Wurts,  and  construct  a  slack-water 
navigation,  the  same  views  prevailed,  and  we  find  the  same  “restrictions”  and  “con¬ 
ditions”  expressly  imposed;  hut  when  in  182G  a  canal  was  authorised,  no  conditions 
were  imposed  concerning  resumption,  because  if  it  was  to  be  a  canal,  it  would,  like 
the  Lehigh  and  the  Schuylkill  canals,  harmonise  with  the  favorite  system  of  internal 
improvements,  even  though,  like  them,  it  should  be  in  the  hands  of  a  corporation. 

Thus  we  see  there  was  good  reason  for  the  Legislature  omitting  the  words  “condi¬ 
tions,  restrictions,  duties,  and  obligations”  in  the  act  of  1826.  The  omission  was 
not  accidental  or  unmeaning,  but  caused  by  the  prevailing  policy  of  the  times,  and 
was  significant  of  the  conclusion  which  the  words  employed  import. 

Again,  the  8th  section  of  the  New  York  act  of  23d  April,  1823,  authorised  the 
company  to  “  make,  construct,  and  forever  maintain”  a  canal  or  slack-water  navigation 
between  the  Delaware  and  Hudson  rivers.  And  the  preamble  to  the  New  York  act 
of  7th  April,  1824,  shervs  that  it  was  contemplated  to  extend  this  canal  or  slack-water 
navigation  to  the  head  waters  of  the  Lackawaxen,  whilst  the  fifth  section  of  the  New 
York  act  of  the  19th  of  November,  1824,  expressly  required  such  extension  to  be 
made  as  the  condition  on  which  the  company  held  their  banking  privileges;  and  all 
this  was  before  the  Legislature  of  Pennsylvania  when  their  law  of  1826  was  passed. 

Now,  notwithstanding  the  permanent  possession  and  enjoyment  of  the  works  granted 
in  the  New  York  law  to  the  company,  Pennsylvania  might  naturally  insist  that  if  a 
slack-water  navigation  were  to  be  made  it  should  be  subject  to  the  condition  of  re¬ 
sumption,  and  so  she  did  insist  as  in  her  act  of  1825;  but  when  in  1826  she  enjoined 
a  canal  to  be  made,  and  did  not  insist  on  this  condition,  is  it  not  fair,  nay  necessary, 
to  presume  that  she  meant  to  recognise  the  rights  of  the  company  as  they  stood  under 
the  New  York  law. 

Pennsylvania  saw  the  company,  according  to  New  York  legislation,  was  to  enjoy  its 
canal,  from  the  Hudson  to  the  head  waters  of  the  Lackawaxen,  forever,  and  the  com¬ 
pany  so  clothed  and  so  endowed  she  authorised  to  construct  a  canal  within  her  bor¬ 
ders,  without  stipulating  for  the  right  to  resume  after  thirty  years.  Such  are  the 
facts;  wdiat  is  the  fair  inference?  That  Pennsylvania  might,  after  thirty  years,  break 
up  this  line  of  improvement  and  seize  a  section  of  this  canal,  and  devote  it  to  her  own 
use,  or  that  the  New  York  act  was  to  take  effect,  and  the  company  to  retain  its  work 
forever.  With  great  Confidence  we  submit  to  the  committee  that  the  latter  inference 
is  the  reasonable  one.  With  still  greater  confidence  do  we  submit  the  opinion  that 
the  work  would  never  have  been  taken  up,  and  some  seven  millions  of  dollars  in¬ 
vested  in  it,  if  the  public  had  understood  that  the  canal,  or  the  Pennsylvania  section 
of  it,  was  liable  to  be  resumed. 

But  our  case  does  not  rest  on  the  implied  consent  of  Pennsylvania.  Most  expressly 
has  she  granted  it,  and  she  must  be  understood  to  have  consented  that  the  powers 
granted  by  the  New  York  law  to  be  exercised  in  Pennsylvania  should  be  exercised 
here,  except  where  she  has  restrained  or  modified  them.  If,  under  the  New  York  law, 
the  company’s  rights  in  their  works  were  absolute  and  indefeasible  (except  as  they 
might  be  forfeited  by  neglect  or  misuse)  and  the  company  has  been  recognized  and 
admitted  into  Pennsylvania,  and  encouraged  to  expend  their  money  here  for  objects 
which  Pennsylvania  approved,  these  rights  must  be  regarded  as  equally  absolute  and 
indefeasible  here;  unless  an  express  condition  can  be  pointed  out  in  our  legislation; 
unless  an  express  qualification  has  been  imposed.  Where,  then,  we  may  ask,  has 
Pennsylvania  expressly  renewed  the  right  to  resume  the  canal.  It  cannot  be  found 
in  her  legislation,  unless  we  prostrate  the  established  rules  of  interpreting  statutes, 
and  create  new  ones  that  have  never  been  heard  of  in  courts  of  justice. 

Before  leaving  this  topic  of  discussion,  we  wish  to  repeat  that  we  do  not  intend  to 
question  the  right  of  the  Legislature  to  abridge  or  abolish  the  franchises  of  this  cor¬ 
poration  for  misuse  or  abuse  of  its  powers,  when  in  a  proper  proceeding,  either  in  the 
Supreme  Court,  or  before  the  Legislature,  such  misdemeanor  has  been  proved  and 
established;  but  we  insist  that  it  is  impossible,  with  due  regard  to  the  legislative 
history  of  the  present  inquiry,  to  the  rules  of  proceeding  in  all  other  cases,  and  to  the 
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immutable  principles  of  justice,  to  consider  this  a  trial  of  the  company  for  abuses  and 
misdemeanors  that  have  never  been  alleged  or  specified. 

The  alternative  is,  to  consider  it  an  inquiry,  with  a  view  to  resumption,  in  pursuance 
of  the  contract  between  the  State  and  Maurice  Wurts,  in  1823.  In  that  light  we  have 
thus  far  discussed  it,  and  in  no  other  light  do  we  propose  to  discuss  it.  Resumption, 
not  as  a  penalty  for  unspecified  offences,  but  resumption  as  an  expressly  reserved  right 
of  the  State,  is  the  point  to  which  we  address  ourselves  in  this  argument. 

If  the  views  already  submitted  be  sound,  it  is  clear  the  State  possesses  no  such 
reserved  right,  and  that  resumption  in  pursuance  of  contract  is  out  of  the  question. 

Resumption,  as  a  penalty,  is  not,  we  repeat,  to  be  discussed,  because  the  proceed¬ 
ing  does  not  require  it. 

But  if  the  foregoing  views  on  the  construction  of  the  several  acts  of  Assembly  be 
not  sound,  and  in  the  judgment  of  the  committee,  the  company,  as  well  as  Mr. 
Wurts,  the  canal,  as  well  as  the  slack-water  navigation,  be  subject  to  the  conditions 
mentioned  in  the  eighteenth  section  of  the  act  of  1823,  then  we  come  to  consider  the 
second  question  proposed : 

If  the  power  exists,  on  what  terms  and  conditions  may  it  be  exercised  ? 

Referring  the  committee  and  ourselves  to  the  words  of  the  eighteenth  section  of 
the  act  of  1823,  we  say  : 

1st.  That  the  power  is  not  to  be  exercised  till  the  “expiration”  of  thirty  years 
from  the  date  of  that  law,  which  was  dated  March  13th,  1823;  that  until  the  13th 
of  March,  1853,  no  such  power  can  be  exercised  by  the  Legislature. 

2d.  That  the  legislative  discretion  is  to  be  exercised  in  the  premises  in  view  of  an 
account  to  be  rendered,  at  the  “  expiration”  of  thirty  years  from  the  date  of  the  law, 
of  the  moneys  expended  on  the  work,  and  of  the  tolls  received  “  during  that  time.” 
That  until  such  an  account  is  rendered,  the  Legislature  cannot  entertain  the  question 
of  resumption,  for  the  statute  declares  that  “  thereupon”  if  it  shall  appear,  &c.  The 
legislative  inquiry  is  to  arise  upon  the  account  to  be  rendered,  and  that  must  be  an 
account  of  expenditures  and  receipts  for  thirty  years  from  the  13th  of  March,  1823, 
which,  of  course,  cannot  be  rendered  before  the  13th  of  March,  1853. 

3d.  That  on  the  rendition  of  that  account,  the  Legislature  may  resume,  if  the 
“  tolls  received”  have  reimbursed  the  expenditure  and  six  per  centum  per  Annum,  or 
if  they  provide  for  and  pay  any  deficiency  which,  at  that  rate  of  compensation,  may 
appear  to  exist. 

These  are  the  terms  and  conditions  of  resumption  expressly  stipulated  for  in  the 
eighteenth  section.  The  words  are  plain,  and  their  meaning  so  obvious,  that  no 
comment  of  ours  can  render  them  any  more  intelligible  than  they  are. 

We  may  remark,  that  the  State  could  suffer  no  prejudice  by  waiting  for  the  account 
to  be  rendered ;  for,  if  the  company  are  bound  by  this  provision,  a  failure  to  render 
the  account  at  the  time  stipulated  would  be  such  an  abuse  as  would  jeopard  their 
charter.  The  State  has  the  highest  possible  security,  therefore,  that  the  account  will 
be  rendered  in  exact  accordance  with  the  demand  of  the  eighteenth  section,  and 
“  thereupon”  the  question,  now  prematurely  agitated,  will  arise. 

In  the  protest  submitted  at  the  commencement  of  this  investigation,  to  which  we 
have  once  before  referred  the  committee,  a  doubt  was  suggested  whether  the  company 
was  subject  to  this  condition  of  resumption ;  but  it  was  said  that  the  company  would 
at  the  expiration  of  the  thirty  years  render  the  account  mentioned,  whether  legally 
bound  to  do  so  or  not.  The  grounds  of  that  doubt  have  now  been  explained  to  the 
committee,  and  we  are  instructed  to  repeat  to  the  committee,  that,  however  well 
founded  the  company  may  consider  that  doubt  to  be,  they  will  not  on  account  of  it 
withhold  the  account  when  the  time  shall  come  for  rendering  it.  Of  course  they 
would  not  voluntarily  incur  hazard,  growing  out  of  conflicting  interpretations  of 
statute  law,  but  would  secure  their  safety  by  complying  with  the  demands  of  an  ad¬ 
verse  opinion  on  the  law.  Not  only  that  deference  and  respect,  which  it  is  their  duty 
to  cherish  for  the  Legislature,  but  the  instincts  of  self-preservation,  and  a  desire  of 
exemption  from  vexatious  litigation,  will  all  concur  in  securing  the  account  contem- 
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plated  by  the  eighteenth  section,  as  soon  as  the  lapse  of  time  shall  enable  them  to 
state  an  account  for  thirty  years.  But  they  cannot  anticipate  that  period;  they  must 
wait  for  it;  and  the  undersigned  hoped,  when  the  protest  was  presented,  that  the 
committee  would  consider  it  consistent  with  their  duties  to  wait  also  for  that  period. 

Since,  however,  the  subject  is  pressed  as  appropriate  to  the  present  time,  it  may  be 
proper  to  discuss  the  principles  on  which  the  account,  when  the  time  comes  for  stating 
it,  shall  be  based.  The  act  requires  “  an  exact  account  of  the  amount  of  money  ex¬ 
pended  in  making  said  navigation,  and  in  keeping  the  same  in  repair,  and  also  of  the 
amount  of  tolls  received  by  them  during  that  time.”  It  would  seem  to  be  proper  for 
the  company  to  state  an  account  rvith  the  work,  charging  it  with  expenses  and  interest, 
and  crediting  it  with  tolls  received.  But  with  what  work,  what  portion  of  their  im¬ 
provements,  should  such  an  account  be  stated?  Certainly  not  with  the  New  York 
section  of  canal,  because  it  is  without  the  jurisdiction  of  Pennsylvania,  and  is  not 
subject  to  any  condition  of  resumption ;  nor  with  the  railroad,  because  it  was  con¬ 
structed  under  the  act  of  5th  April,  1826,  which  is  silent  as  to  the  matter  of  resump¬ 
tion.  The  Pennsylvania  section  of  the  canal,  therefore,  is  the  only  portion  of  the 
company’s  works  which  can  be  considered  as  subject  to  the  conditions  of  the  eighteenth 
section  of  the  act  of  1823,  and  the  account  should  be  a  debit  and  credit  with  this 
section.  In  accordance  with  the  usages  of  business,  the  company  have  in  general 
kept  accounts  with  each  section  of  their  work,  and  from  the  evidence  before  the  com¬ 
mittee,  an  account  can  be  stated  with  this  section  for  such  expenditures  and  receipts 
as  have  already  occurred. 

In  view  of  the  legislation  subsequent  to  the  act  of  1823,  and  of  the  fact  that  the 
company  constructed,  not  a  slack-water  navigation,  but  a  canal,  from  the  mouth  of  the 
Lackawaxen,  to  its  head,  at  Honesdale,  we  may  substitute  the  word  canal  for  the 
word  navigation  in  the  eighteenth  section,  and  then,  understanding  the  word  canal  to 
be  predicated  of  the  Lackawaxen  canal,  or  the  Pennsylvania  section  of  the  Delaware 
and  Hudson  canal,  the  requirement  of  the  eighteenth  section  will  be  “an  exact  account 
of  the  amount  of  money  expended  by  them  in  making  said  canal,  and  in  keeping  the 
same  in  repair,  and  also  of  the  amount  of  tolls  received  by  them  during  that  period.” 

The  cost  of  original  construction  may  be  assumed,  under  the  evidence  before  the 
committee,  to  have  been  §902,062  31.  This  was  the  amount  stated  to  the  Legisla¬ 
ture  last  winter,  in  answer  to  interrogatories  submitted  to  the  company,  and  in  his 
testimony  before  the  committee,  Mr.  Musgrave  submitted  an  account  which  will  sub¬ 
stantially  corroborate  that  statement.  This  was  the  cost  of  producing  a  canal  of  five 
and  a  half  feet  of  water,  and  capable  of  passing  boats  of  fifty  tons  burthen,  and  we 
suppose  there  can  be  no  question  that  this  is  a  proper  item  to  place  on  the  debit  side 
of  this  account. 

But  then  an  additional  sum  of  §492,867  04  has  been  expended  in  enlarging  the 
capacity  of  this  canal,  so  as  to  fit  it  for  boats  of  one  hundred  and  thirty  tons  burthen. 

Is  not  the  cost  of  enlargement,  since  the  first  construction,  a  proper  item  of  charge  ? 
The  only  thing  that  ever  suggested  to  our  minds  a  doubt  on  this  point,  was  the  course 
of  the  examination  pursued  by  the  committee. 

They  seemed  to  think  that  the  expenditure  for  “  making  said  canal  ”  must  be  re¬ 
garded  as  having  ceased  when,  as  in  1829,  it  could  pass  boats  of  twenty-five  tons 
burthen,  and  that  all  enlargements  since  were  an  unwarrantable  expenditure.  Let  us 
consider  this  matter.  If  the  committee  will  read  the  consecutive  acts  of  the  Assembly, 
both  of  New  York  and  Pennsylvania,  they  will  see  that  our  observations  following  the 
sections  of  the  first  New  York  law  are  well  founded,  that  this  was  to  be  a  canal  adapted 
to  a  coal  trade.  It  was,  indeed,  to  be  completed  within  a  specified  time,  so  far  forth 
as  to  admit  of  the  transportation  of  coal,  and  by  the  most  necessary  implication  it 
was  to  be  enlarged  from  time  to  time,  as  the  demands  of  that  business  should  require. 
There  was  no  limitation  in  any  of  the  acts  as  to  the  dimensions  of  the  canal,  but  a 
canal  to  open  up  a  thoroughfare  for  a  great  staple  to  reach  a  great  market  was  to  be 
made,  and  the  only  limitation  that  can  be  implied  from  the  letter  and  scope  and 
spirit  of  the  legislation  is,  that  it  was  to  be  adapted  to  the  business  for  which  it  was 
designed. 
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And  what  is  the  nature  of  the  coal  business?  Anthracite  coal  has  become  an  ele¬ 
ment  of  civilization.  It  enters  largely  into  the  domestic  economy,  the  manufacturing 
and  the  navigation  of  our  country.  Introduced  into  a  community,  it  creates  a  demand 
for  itself,  and  year  by  year  widens  its  way.  Look  at  the  growth  of  this  trade  since 
1820,  as  exhibited  in  the  following  table  compiled  from  authentic  sources: 

ANTHRACITE  COAL  TRADE  OF  THE  UNITED  STATES. 

The  following  table  exhibits  the  quantity  of  anthracite  coal  sent  to  market  from  the 
different  regions  in  Pennsylvania ,  from  the  commencement  of  the  trade  in  1820  to 
1850,  inclusive: 


Years. 

Schuylkill. 

Lehigh. 

| 

Lackawanna. 

Other  regions. 

Aggregate. 

1820 

365 

365 

1821 

1,073 

1,073  ! 

1822 

2,240 

2,240 

1823 

5,823 

5,823 

1824 

9,541 

9,541 

1825 

6,500 

28,393 

34,893 

1826 

16,767 

31,280 

48,047 

1827 

31,360 

32,074 

63,434 

1828 

47,284 

30,232 

77,516 

1829 

79,973 

25,110 

7,000 

112,083 

1830 

89,984 

41,750 

43,000 

174,734 

1831 

81,854 

40,966 

54,000 

176,820 

1832 

209,271 

70,000 

84,600 

363,871 

1833 

252,971 

•123,000 

111,777 

487,748 

1834 

226,692 

106,244 

43,700 

376,636 

1835 

339,508 

131,250 

90,000 

560,758 

1836 

432,045 

148,211 

103,861 

682,428 

1837 

523,152 

223,902 

115,387 

881,476 

1838 

433,875 

213,615 

78,207 

739,293 

1839 

442,608 

221,025 

122,300 

11,930 

819,327 

1840 

452,291 

225,318 

148,470 

15,505 

865,414 

1841 

584,692 

143,037 

192,270 

21,463 

958,899 

1842 

540,892 

272,546 

205,253 

57,346 

1,108,001 

1843 

677,295 

267,793 

227,605 

68,000 

1,263,539 

1844 

839,934 

377,002 

251,005 

127,993 

1,631,669 

1845 

1,083,796 

429,453 

273,435 

188,401 

2,023,052 

1846 

1,237,002 

523,002 

320,000 

205,075 

2,343,992 

1847 

1,583,374 

643,973 

888,203 

299,302 

2,982,309 

1848 

1,652,835 

680,746 

437,500 

256,627 

3,089,238 

1849 

1,605,126 

801,246 

454,240 

303,736 

3,242,541 

1850 

1 

1,712,007 

722,622 

543,353 

276,339 

3,254,321 

Consider  the  amount  of  enlarged  facilities  along  the  Schuylkill  and  the  Lehigh, 
with  a  view  of  accommodating  this  swelling  trade — improvements  and  enlargements 
— many  of  which  have  rested  for  their  authority  in  the  same  implications  from  legis¬ 
lation  as  those  which  sanction  the  enlargements  of  the  Delaware  and  Hudson  canal. 
Within  a  few  years  past  the  whole  structure  of  the  Schuylkill  canal  has  been  en¬ 
larged,  so  as  to  admit  boats  of  some  one  hundred  and  eighty  tons  burthen,  where 
formerly  boats  of  only  twenty-five  tons  could  navigate,  and  this  has  been  done  with¬ 
out  legislation  looking  to  the  specific  enlargements. 
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That  this  enlargement  of  the  Delaware  and  Hudson  canal  has  not  been  unneces¬ 
sarily  made,  is  shown  by  the  rapid  growth  of  the  coal  trade,  and  by  the  testimony 
before  the  committee,  that  it  was  authorised  by  legislation  which  proposed  and  de¬ 
signed  to  make  a  water  communication,  “  so  that  a  supply  of  this  coal  may  he  had 
from  the  source  aforesaid,”  is  a  conclusion  easy  to  be  reached  by  a  mind  accustomed 
to  legal  interpretation. 

There  are  some  principles  of  construction  applicable  alike  to  legislative  grants  and 
private  deeds,  which  have  become  settled  maxims  in  the  law,  and  which  we  will  here 
bring  to  the  notice  of  the  committee,  as  bearing  on  this  matter  of  enlargement,  and 
on  other  questions  raised  for  consideration  here. 

The  construction  of  a  statute,  like  the  operation  of  a  devise,  depends  upon  the 
apparent  intention  of  the  maker,  to  be  collected  either  from  the  particular  provision 
or  the  general  context.  Dwarris  on  Statutes,  p.  39.  Every  statute  ought  to  be 
construed,  not  according  to  the  letter,  but  according  to  the  meaning,  for  qui  haeret 
in  litera  haeret  in  cortice.  11  R.,  p.  73.  A  thing  which  is  within  the  intention  of 
the  makers  of  a  statute,  is  as  much  within  the  statute  as  if  it  were  within  the  letter. 
Zouch  is.  Stowell,  Plowden,  366. 

Again  :  Cincunque  aliquis  quid  conced'd  concedere  videtur  et  id  sine  quo  Res  ipsa 
esse  non  potuit.  11  Rep.,  52.  Which  may  be  understood  thus — To  whomsoever 
any  one  grants  a  thing,  he  is  supposed  to  grant  that  also  without  which  the  thing 
itself  cannot  exist. 

That  this  maxim  is  applicable  to  corporations,  is  shown  by  the  case  of  Rex  vs. 
Westwood,  7  Bingham,  70,  where  it  is  said  that  when  the  crown  creates  a  corpo¬ 
ration,  it  grants  to  it,  by  implication,  all  powers  that  are  necessary  for  carrying  into 
effect  the  objects  for  which  it  was  created. 

Now,  with  these  principles  in  view,  have  we  not  a  right  to  assume  the  position  that 
when  the  legislative  authority  of  the  States  of  New  York  and  Pennsylvania  con¬ 
curred  in  granting  to  the  Delaware  and  Hudson  canal  company  the  right  to  connect 
a  coal  field  with  a  sea-board  market  by  means  of  a  “  canal,”  and  to  maintain  that  as 
a  channel  of  communication  forever ,  they  granted  also  the  right  of  improving,  re¬ 
pairing,  and  enlarging  it  from  time  to  time,  as  should  be  necessary  to  effectuate  the 
object  in  view.  As  mere  matter  of  construction,  such  an  implication  seems  most 
just  and  necessary.  It  was  known,  it  must  have  been  known,  that  the  canal  would 
open  up  an  almost  -wilderness  country,  and  fill  it  with  population — that  towns  and 
villages  would  spring  up,  and  manufactures  be  established  in  its  vicinity — that  in¬ 
creased  capital,  skill,  and  facilities,  would  be  employed  in  developing  coal — and  that 
the  markets  of  New  York  would  continually  expand  with  the  increase  of  commerce, 
population,  and  trade,  and  was  it  the  intention  of  the  Legislatures  of  these  two  en¬ 
lightened  States  that  the  miserable  ditch  of  1829,  should  remain  and  be  the  canal  for 
all  this  increase  of  population  and  trade?  that  whilst  every  thing  around  it  was  grow¬ 
ing,  it  should  be  condemned  to  dwarfish  insignificance — that  coal  should  multiply  at 
one  end  of  this  canal  and  consumption  call  for  them  at  the  other  end,  but  that  this 
canal  though  designed  to  furnish  “  a  supply  of  this  coal,”  shall  not  be  increased  in 
capacity  beyond  what  it  was  on  the  day  when  for  the  first  it  could,  with  any  propriety 
of  speech,  be  called  a  canal.  We  submit  that  such  a  mode  of  interpreting  the  Legisla¬ 
tive  will,  would  dishonor  the  intelligence  and  public  spirit  that  have  always  charac¬ 
terised  these  two  great  States,  and  that  it  would  much  better  comport  with  their 
character  as  well  as  the  true  spirit  of  these  several  acts  of  Assembly  to  hold,  not  only 
that  the  company  had  the  right,  but  that  it  was  their  duty  so  to  enlarge  and  qualify 
their  canal  as  to  accommodate  all  the  business,  and  especially  all  the  coal  business,  that 
should  come  upon  it.  But  it  is,  moreover,  to  be  remembered  that  enlargement  was 
favorable  to  the  interests  of  Pennsylvania  even  with  reference  to  the  policy  of  resump¬ 
tion.  The  testimony  before  the  committee,  especially  that  of  Mr.  Lord  and  Mr.  Sey¬ 
mour,  shows  that  the  effect  of  enlargement  has  been  to  diminish  the  cost  of  freights, 
whilst  it  has  improved  the  business  of  boating. 

Had  the  canal  remained  of  its  original  dimensions  and  capacity,  it  is  probable  that 
it  would  long  ago  have  been  out  of  use  for  coal  transportation,  and  if  unused  for  this 
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purpose,  it  must  have  gone  to  decay.  The  other  business  on  it  would  not  have  kept 
it  in  repair.  These  conclusions  are  founded  in  the  evidence,  and  they  demonstrate 
that,  but  for  the  enlargement  in  question,  there  would  be  now  no  canal  to  resume — 
that  it  is  the  enlargement  which  gives  to  the  alleged  right  of  resumption  all  its  value 
and  importance. 

Closely  associated  with  this  view  is  another.  The  enlargement  is  then  the  canal. 
It  has  been  made  under  legislation,  which,  properly  understood,  it  is  believed  sanctioned 
it — but  at  any  rate  it  has  been  made  without  dissent  or  objection  on  the  part  of  Penn¬ 
sylvania.  If  the  canal  is  now  to  be  taken  by  the  State  out  of  the  hands  of  the  com¬ 
pany,  it  must  be  taken  as  it  is,  with  all  the  enlargements  and  improvements  made,  and 
natural  justice  would  seem  to  require  that  the  company  should  be  compensated  for  it. 
It  was  an  expenditure  for  “ making ”  the  very  canal  ivhich  is  to  he  resumed,  and 
according  to  the  terms  of  the  eighteenth  section  of  the  act  of  1823,  is  as  fair  an  item 
of  account  as  the  original  expenditure.  And  then,  as  tolls  received  are  to  be  placed 
on  the  other  side  of  this  account,  it  must  be  remembered  that  they  have  been  enhanced, 
and  if  the  company’s  coal  is  to  be  subject  to  tolls,  then  greatly  enhanced  by  the 
enlargement,  and  certainly  if  these  are  to  go  to  the  credit  of  the  account,  the  expen¬ 
diture  which  caused  and  produced  them,  should  be  admitted  to  the  debit  side  of  the 
account. 

For  these  reasons,  founded  in  law,  in  justice,  in  the  evidence,  and  in  the  nature  of 
the  subject,  we  submit  to  the  committee  that  all  the  expenditures,  fairly  and  bona 
fide  made  by  the  company,  for  the  purpose  of  “  making”  their  canal  an  adequate 
channel  for  coal  transportation,  is  a  proper  item  for  the  account  to  be  taken.  We  do 
not  mean  to  be  understood  that  the  company  might  expend  money  merely  for  the  pur¬ 
pose  of  making  up  such  an  account  as  would  prevent  resumption.  Had  they  acted 
in  bad  faith  with  the  Commonwealth,  a  different  view  of  the  subject  would  be  proper, 
but  there  is  no  evidence  of  useless  expenditure  or  bad  faith.  On  the  contrary,  the 
whole  conduct  of  the  company  shows  a  disposition  to  accomplish  the  purposes  of  its 
institution,  and  to  pursue  faithfully  the  work  assigned  it.  In  that  spirit,  and  in  no  other, 
have  they  persevered  against  obstacles  and  difficulties  of  a  most  formidable  character 
until  they  produced  the  present  canal,  which  cannot  be  taken  from  them  without 
compensation  according  to  the  statute. 

As  to  the  reservoirs,  basins,  and  such  like,  much  of  the  reasoning  submitted  in  reference 
to  the  enlargement,  applies  with  increased  force  to  these,  and  it  may  be  added,  that 
the  Court  of  Common  Pleas  of  Wayne  county,  in  the  case  of  the  commissioners  of 
that  county  against  the  company,  decided  that  the  “  reservoirs  are  an  inseparable  in¬ 
cident,  and  an  appurtenance  to  the  construction  of  the  canal,  and  clearly  embraced 
within  their  corporate  privileges.”  “  Within  the  same  rule,”  says  the  Court,  fur¬ 
ther,  “  fall  the  houses  and  gardens  occupied  by  the  collectors  and  lock-teuders  along 
the  line  of  the  canal  and  railroad.”  This  decision,  having  been  affirmed  by  the 
Supreme  Court  of  Pennsylvania,  may  be  regarded  as  settling  the  appurtenant  and  indis¬ 
pensable  character  of  the  reservoirs,  and  the  houses  and  gardens  occupied  by  collec¬ 
tors  and  lock-tenders,  and  of  course  the  cost  of  these  will  be  entitled  to  a  place  on 
the  debit  side  of  the  account. 

A  great  variety  of  miscellaneous  expenses  have  been  apportioned  between  the 
different  sections  of  the  company’s  works.  We  do  not  propose  to  discuss  them 
in  detail.  So  far  as  they  belong  to  “  repairs,”  they  fall  within  the  words  of  the 
eighteenth  section;  so  far  as  they  consist  of  rent,  and  wages,  and  salaries, 
they  are  clearly  within  its  spirit  and  meaning ;  and  in  every  instance  they  were 
expenditures  in  good  faith  for  the  accomplishment  of  the  avowed  objects  of  the  acts 
of  Assembly  under  which  the  company  is  organised.  They  are,  therefore,  entitled, 
it  seems  to  us,  to  be  placed  to  the  debit  of  this  work. 

We  come  now  to  consider  the  credit  side  of  the  proposed  account.  This,  according 
to  the  statute,  is  to  consist  of  “  tolls  received.”  These  have  been  fully  stated  to  the 
Legislature,  year  by  year,  according  to  the  requirement  of  the  third  section  of  the 
act  of  9th  of  February,  1826,  and  in  answer  to  the  interrogatories  sent  to  the  com- 
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pany  last  winter,  and  in  the  testimony  of  Mr.  Seymour,  as  delivered  to  the  com¬ 
mittee.  It  will  he  observed  that  since  the  enlargement  of  1847,  the  tolls  have  very 
materially  increased — going  up  from  §5,825  08,  in  1846,  to  §17,998  87,  in  1850. 

But  these  tolls  have  been  assessed  on  other  tonnage  than  that  of  the  company,  and 
no  tolls  have  been  assessed  on  their  coal  transported.  If  tolls  are  to  be  assessed  on 
their  own  coal,  the  number  of  tons  annually  transported  is  before  the  committee,  and 
the  rate  of  assessment,  as  the  committee  shall  determine  it,  can  be  readily  applied. 
But  should  such  an  assessment  be  now  made  with  a  view  of  charging  against  the  ex¬ 
penditure,  toll  on  the  company’s  own  coal?  Certainly  not,  unless  it  is  in  the  com¬ 
pact  ;  not  unless  it  is  fairly  deducible  from  the  letter  or  the  spirit  of  the  eighteenth 
section. 

It  is  not  within  the  letter,  for  the  words  are  “  tolls  received”  during  that  time,  and 
no  present  assessment  can  be  tolls  received  during  thirty  years. 

But  the  same  expression  substantially  occurs  in  the  3d  section  of  the  act  of  9th 
February,  1826,  and  has  received  legislative  construction,  to  mean  tolls  on  other  ton¬ 
nage  than  the  company’s  own.  That  section  requires  “  a  full  and  complete  report  to 
the  Legislature  of  the  amount  of  tolls  taken  upon  the  canal  within  the  State  of  Penn¬ 
sylvania,”  and  the  evidence  proves  that  such  reports  have  been  annually  made  and 
acquiesced  in  by  the  Legislature,  without  setting  up  any  claim  to  tolls  on  the  com¬ 
pany’s  own  coal.  Tolls  commenced  in  1829,  and  up  to  1850  we  have  twenty-one 
years  acquiescence  of  the  Commonwealth  in  the  practice  of  the  company  to  carry  its 
own  coal  toll  free. 

Much  less  time  than  this  would  conclude  individuals  dealing  in  this  manner.  It  is 
true  no  time  bars  the  right  of  the  Commonwealth,  but  it  affords  the  highest  kind  of 
proof  as  to  what  she  meant  in  using  the  expressions  “  tolls  received”  and  “  tolls 
taken,”  and  that  she  did  not  mean  to  include  constructive  or  imaginary  tolls  on  the 
coal  transported  by  the  company  for  itself. 

But  when  we  recur  to  the  fact  that  a  great  public  object  was  proposed,  the  intro¬ 
duction  of  Lackawanna  stone  coal  into  New  York,  and  regard  the  acts  of  Assembly 
as  offering  the  encouragements  and  facilities  necessary  for  the  attainment  of  that  ob¬ 
ject,  rather  than  as  legislation  for  purposes  of  revenue,  we  see  how  sound  is  the  con¬ 
struction  which  Pennsylvania  for  twenty-one  years,  has  placed  on  the  law  in  the  par¬ 
ticular  now  under  consideration. 

Had  it  been  proclaimed  that  the  company  was  to  be  subject  to  pay  toll  on  every  ton 
of  coal  it  should  transport  from  its  own  mines,  according  to  no  prescribed  rate,  but 
according  to  the  future  pleasure  of  the  Legislature  of  Pennsylvania  to  assess,  does  any 
body  suppose  the  stock  of  the  company  would  have  been  subscribed,  or  that  a  rod  of 
the  canal  would  have  been  built.  As  a  coal  company,  such  a  provision  would  have 
been  an  everlasting  bar  to  its  operations,  and  the  public  object  proposed  would  have 
utterly  failed.  Such  was  not  the  understanding  of  the  times — such  has  not  been  the 
understanding  of  either  of  the  contracting  parties  since  the  Delaware  and  Hudson 
canal  company  took  up  this  work,  and  such  we  apprehend  will  not  be  the  understand¬ 
ing  of  this  honorable  committee. 

This  is  not  the  case  of  a  company  incorporated  to  be  mere  transporters,  like  the 
Reading  railroad,  but  it  is  a  company  permitted  to  succeed  to  the  rights  of  an  indi¬ 
vidual  in  the  proprietorship  of  coal  mines,  and  encouraged  to  make  a  large  expendi¬ 
ture  of  money  to  bring  that,  their  own  coal,  to  market — the  case,  moreover,  of  a 
company  not  required  to  impose  tolls  on  any  tonnage,  but  permitted  at  their  pleasure 
to  impose  them,  only  so  they  do  not  transcend  certain  limits.  Nor  is  it  a  question 
whether  the  legislation  was  wise  or  unwise,  but  the  question  is,  what  was  the  legisla¬ 
tion  in  its  letter  and  spirit — if  it  required  the  company  to  toll  their  own  coal,  let  it 
be  done — if  it  did  not,  there  is  an  end  of  controversy. 

The  only  remaining  item  of  the  proposed  account  is  that  of  interest. 

It  is  manifest  that  the  tolls  received  were  to  be  first  applied,  like  payments  on  a 
bond,  to  the  extinguishment  of  the  interest.  The  interest  thus  provided  for  was  to 
be  an  “  interest  of  six  per  centum  per  annum  on  the  amount  of  moneys  so  expended 
in  making  and  keeping  in  repair  said  navigation  ”  for  thirty  years.  As  there  were 
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some  years  of  expenditure  before  any  tolls  were  received,  and  perhaps  some  when  tolls 
received  were  less  than  the  interest  on  the  expenditure  of  such  years,  how  is  an  in¬ 
terest  account  to  be  stated  that  shall  be  in  substantial  conformity  to  the  law. 

We  suppose  that  as  annual  reports  of  tolls  to  the  Legislature  are  required,  and  that 
they  must  for  this  purpose  be  annually  ascertained,  there  should  be  annual  rests  made 
in  the  expenditure  account,  and  that  the  interest  should  be  cast  and  added  to  those 
expenditures  for  the  year.  At  the  first  annual  rest  interest  should  be  added  to  each 
expenditure  from  the  time  when  it  was  made  till  that  rest.  That  then  forms  a  prin¬ 
cipal  to  be  added  to  the  expenditures  and  interest  of  the  next  year,  and  so  on  up  till 
tolls  began  to  come  in.  From  that  time  the  tolls  received  are  to  be  annually  deducted, 
and  interest  allowed  only  on  the  remainder  till  the  next  annual  rest,  and  so  on  till  the 
end  of  the  term  of  thirty  years.  The  interest  account  thus  stated  would  exhibit  a 
large  aggregate  of  unpaid  interest  which  would  belong  to  the  debit  side  of  the  ac¬ 
count.  In  this  way,  and  allow  us  to  add,  only  iu  this  way,  can  interest  he  allowed  on 
that  expenditure  at  the  rate  of  six  per  centum  per  annum,  for  the  whole  period  of 
thirty  years. 

It  is  not  material  that  this  mode  of  calculation  would  compound  the  interest,  for 
interest  is  merely  a  statutory  regulation  at  any  rate,  and  it  was  perfectly  competent 
for  the  State  to  stipulate  that  Maurice  Wurts  should  be  allowed  to  compound  his 
interest,  if  necessary  to  make  it  a  six  per  cent,  per  annum.  Even  among  individuals 
who  are  bound  by  the  statute  against  usury,  it  is  competent  for  a  man  to  agree  to  pay 
interest  on  unpaid  interest,  and  such  a  contract  would  he  enforced. 

If  the  State  agreed  that  Maurice  Wurts,  his  heirs  or  assigns,  should  have  six  per 
centum  per  annum  on  their  expenditure,  not  for  some  of  the  last  years  of  the  thirty, 
but  for  all  of  them,  and  the  tolls  received  did  not  yield  enough  to  pay  at  that  rate, 
what  is  his  mode  of  compensation,  except  interest  on  the  unpaid  interest?  Interest 
is  the  reward  for  delay,  and  only  by  allowing  it  on  delayed  interest  do  you  bring  it 
up  to  the  demands  of  the  statute.  Taking  the  provisions  of  this  eighteenth  section, 
on  the  subject  of  interest,  in  connection  with  the  last  proviso  of  the  eleventh  section 
of  the  same  act,  it  would  seem  that  the  Legislature  intended  that  Maurice  Wurts,  at 
the  least  and  in  any  event,  should  have  out  of  his  work  an  annuity  for  thirty  years, 
equal  to  six  per  cent,  on  the  whole  expenditure.  As  soon  as  a  lock  was  finished,  he 
was  to  be  permitted  to  charge  toll  at  it,  and  so  on  with  each  lock  as  fast  as  they  should 
be  finished.  For  five  years  after  the  completion  of  the  whole  work,  his  dividends  were 
not  to  exceed  nine  per  cent,  on  his  investment,  and  after  that  were  not  to  exceed 
fifteen  per  cent,  and  then  when  the  thirty  years  should  elapse,  and  a  final  account 
should  be  taken,  he  should  he  allowed  for  the  whole  time  at  the  rate  of  six  per  cent, 
per  annum — that  is,  the  nine  per  cent,  and  the  fifteen  per  cent,  should  he  applied  and 
diffused  through  the  whole  period,  to  produce  six  per  cent.,  and  if  they  did  not  pro¬ 
duce  so  much,  the  Commonwealth  would  supply  the  deficiency  in  the  event  of  a  re¬ 
sumption. 

Such  seems  to  have  been  the  contract  between  the  State  and  Mr.  Wurts,  and  if  the 
company  who  have  succeeded  to  the  rights  of  Mr.  Wurts,  with  the  consent  of  the 
State,  are  to  be  called  on  to  surrender  a  section  of  their  expensive  works  to  the  State 
in  pursuance  of  that  contract,  the  State  will,  of  course,  compensate  them  according 
to  the  contract. 

Stating  the  account  on  the  principles  here  indicated,  for  the'period  that  has  already 
elapsed  from  the  13th  day  of  March,  1823,  it  will  be  found  that  the  Pennsylvania 
section  of  the  canal  can  only  he  resumed  by  the  Commonwealth  of  Pennsylvania 
paying  to  the  company  a  very  large  sum  of  money — something  over  three  millions  of 
dollars.  The  account  to  be  exhibited  on  the  expiration  of  the  thirty  years  will  shews 
still  larger  balance.  But  if  the  principles  we  have  indicated  be  not  the  proper  prin¬ 
ciples  on  which  to  construct  the  account,  we  believe,  from  the  examination  we  have- 
given  to  the  subject,  that  no  account  can  be  stated  in  accordance  with  the  letter  ana; 
spirit  of  the  acts  of  Assembly,  that  will  not  result  in  a  large  balance — say  over  two* 
millions  of  dollars,  for  the  State  to  pay  to  the  company.  It  does  not  become  us  tts- 
enter  into  the  expediency  of  the  State’s  assuming  such  balance,  whatever  its  amount^ 


40 


REPORT  AND  JOURNAL  OF  COMMITTEE  ON 


and  undertaking  its  payment  in  the  present  embarrassed  condition  of  ber  finances, 
nor  of  her  taking  this  section  of  canal,  detached  and  remote  from  all  her  internal* 
improvements,  and  maintaining  it,  as  she  will  be  bound  to  do  by  the  express  terms  of 
the  eighteenth  section.  These  are  questions  of  policy  for  the  committee  and  the 
Legislature  to  decide,  and  whieh  the  undersigned,  as  counsel  of  the  company,  will  not 
discuss. 

To  the  company  it  would  obviously  be  advantageous  to  have  the  State  take  this- 
section  of  canal,  on  paying  them  the  sum  which  will  be  legally  due  to  them,  and' 
maintaining  it  in  its  full  capacity.  The  company  could  better  afford  to  pay  the  State’ 
the  customary  tolls  charged  on  her  public  works,  than  to  be  at  the  expense  of  main¬ 
taining  this  section  themselves.  And  the  company  desires  to  be  understood  as  offering 
no  objections  to  resumption,  except  such  as  grow  out  of  the  legislation,  under  which’ 
they  are  placed.  These  they  have  supposed  it  to  be  their  duty  as  well  as  their  right 
to  bring  to  the  notice  of  the  committee. 

In  taking  leave  of  this  argument,  the  undersigned  crave  the  indulgence  of  the 
committee  for  a  few  general  observations,  which  they  feel  it  their  duty  to  make,  not 
so  much  as  counsel  of  the  company,  as  citizens  of  the  State  of  Pennsylvania,  and, 
particularly  of  that  part  of  the  State  most  affected  by  the  operations  of  this  Company.. 

The  counties  of  Wayne  and  Pike  are  destitute  of  mineral  resources;  but,  lying  be¬ 
tween  the  Lackawanna  and  Wyoming  valleys  on  the  one  hand,  which*  abound  with' 
iron  ore  and  stone  coal,  and  the  city  of  New  York,  on  the  other,  the  lines  of  trans¬ 
portation  that  lead  through  these  counties  exert  a  most  favorable  influence  upon  all 
their  interests.  Their  population  is  increasing  rapidly ;  markets  are  afforded  for 
whatever  lumber  remains,  and  for  manufactures,  and  agricultural  productions;  labor,, 
at  liberal  wages,  is  afforded,  and  general  prosperity  has  been  the  result  of  the  opera¬ 
tions  of  the  Delaware  and  Hudson  canal  company  within  the  borders  of  these  counr 
ties.  The  company  employing  a  large  amount  of  population  in  their  own  service,, 
and  paying  them  promptly  in  cash,  has  afforded  a  circulating  medium  for  the  whole 
community,  which  has  had  the  effect  to  introduce  and  encourage  industry  in  the’ 
mechanic  arts,  and  in  every  department  of  productive  labor.  Lands  have  been  cleared? 
and  brought  into  high  cultivation,  which,  thirty  years  ago,  were  deemed  uninhabitable.. 
Of  all  the  interests  affected  by  the  introduction  of  the  work  of  this  company,  none  has- 
been  more  sensibly  benefited  than  that  of  agriculture.  The  soil  of  these  counties  is 
hard  and  ungenerous,  and  but  for  the  increased  motives  for  cultivation  afforded  by 
convenient  and  excellent  markets,  would  now,  most  likely,  have  been  in  a  state  of 
comparative  abandonment.  The  lumber  of  Wayne  and  Pike  being  chiefly  gone,, 
there  was  but  little  left  in  the  soil  to  attract  and  reward  labor;  and  when  this  com¬ 
pany  first  commenced  operations  there,  the  tide  of  emigration  was  setting  strong  to- 
the  westward,  which,  if  it  had  not  been  checked,  would  have  carried  off  a  large  pro¬ 
portion  of  the  population.  Rut  that  tide  has  been  stayed.  The  soil,  as  rugged  as 
ever,  is  cultivated  now  with  profit,  and  a  prosperous  agricultural  population,  with  all 
the  virtues  that  attend  this  best  form  of  human  existence,  is  fast  spreading  itself 
over  those  hills  and  valleys,  and  literally  causing  the  desert  to  blossom.  Similar 
results  have  been  produced,  through  the  same  influences,  in  the  townships  of  Luzerne 
and  Susquehanna  counties  adjacent  to  the  company’s  coal  mines  and  railroads,  j 

Increase  of  population,  new  fields  of  labor,  larger  rewards  for  labor,  improved 
lands,  general  thrift  and  prosperity;  these  are  great  State  objects — adding  to  the  re¬ 
sources  and  revenues,  and  importance  of  the  State — and  these  have  been  results, 
direct  and  indirect,  from  the  operations  of  this  company.  Be  it  that  they  came  not  as 
public  benefactors  to  open  up  a  new  country  and  fill  it  with  all  the  arts  and  comforts 
of  civilized  life,  but  only  in  quest  of  our  mineral  treasures,  with  a  view  to  their 
own  profit — the  facts  are  unchanged — the  country  has  been  improved,  markets  have 
been  created,  labor  employed  and  rewarded,  and  the  State  benefited.  These  results 
are  undeniable,  and  the  people  interested  in  them  understand  them.  When  hemlock 
lumber  will  command,  at  Honesdale  or  Hawley,  as  high  a  price  as  pine  lumber  used 
to  bring  to  hardy  raftsmen,  of  1824-5,  at  Trenton  and  Philadelphia,  it  is  impossible 
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to  dissuade  the  people  of  Wayne  and  Pike  from  the  conviction  that  the  effects  of  this 
canal  have  been  altogether  favorable  to  their  interests. 

They  look  with  concern  on  any  proposition  to  cripple  this  company,  or  to  divert  its 
•enterprise  and  energies  into  new  channels.  They  would  have  left  it  unimpaired  in  its 
capacity  for  usefulness.  In  1825,  they  petitioned  the  Legislature  to  empower  this 
company  to  come  amongst  them,  as  is  recited  in  the  preamble  to  the  act  of  that  year. 
They  will  make  themselves  heard  again  in  the  legislative  halls,  in  earnest  protest 
against  resumption.  We  speak  for  that  people,  because,  having  lived  amongst  them 
ail  our  lives,  we  know  their  views  and  wishes  to  be  unfavorable  to  the  canal  passing 
out  of  the  hands  of  the  company  we  represent. 

We  do  not  deny  that  individuals  may  be  found,  even  in  that  community,  who  urge 
the  popular  objections  against  all  corporations  as  ground  for  abridging  the  rights  of 
this  company,  but  such  persons  do  not  represent  the  general  sentiment  of  the 
country. 

And  to  what  end  are  such  objections  urged  now  ?  They  should  have  been  used  in 
1823,  to  'prevent  legislation,  rather  than  now,  to  tear  down  fabrics  that  have  been 
reared  at  great  cost,  and  which  have  been  found  wise  and  useful.  If  these  objections 
are  reasons  for  taking  away  franchises,  they  were  more  cogent  reasons  for  not  granting 

them. 

But  what  objection  can  be  justly  urged  against  corporations  to  do  such  a  work  as 
this  company  has  accomplished  ?  The  mineral  resources  of  Pennsylvania  are  varied 
in  kind  and  exhaustless  in  point  of  quantity,  but  they  lie  buried  in  the  mountains  of 
the  interior.  Their  value  consists  in  development.  But  how  are  they  to  be  brought 
forth  and  transported  to  market  ?  The  State,  burthened  with  a  debt  of  forty  millions 
of  dollars,  can  do  no  more  than  finish  her  system  of  internal  improvements.  She 
cannot  extend  it  into  new  regions.  Private  wealth  cannot  afford  the  capital  necessary 
for  the  purpose,  for  our  intestate  laws,  the  wisest  of  all  our  institutions,  diffuse  estates 
so  frequently  as  to  prevent  the  accumulation  of  large  fortunes  in  the  hands  of  indi¬ 
viduals  and  families,  such  as  grow  up  under  a  system  of  primogeniture  in  countries 
where  an  aristocracy  is  to  be  maintained.  Partnership  is  a  commercial  relation,  and 
the  rules  which  regulate  it  are  not  adapted  to  such  works  as  canals  and  railroads. 

Corporations,  then,  seem  to  be  the  only  alternative.  They  must  be  used  todevelope 
our  hidden  treasure,  or  we  must  live  and  die  without  the  benefits  and  advantages  of 
development,  and  leave  these  to  our  posterity,  who  may  be  wiser  in  their  generation 
than  we. 

It  is  when  corporations  are  created  to  manufacture  cloths  and  iron,  to  carry  on 
mills  and  farms,  and  to  engage  in  such  other  employments  as  are  perfectly  within  the 
range  of  individual  wealth  and  enterprise,  that  they  become  oppressive.  Utterly  un¬ 
necessary,  they  add  to  the  power  of  associated  wealth,  the  power  of  chartered  privilege, 
and  then  enter  into  unfair  competition  with  individual  means  and  effort.  Against 
such  corporations  public  opinion  most  justly  arrays  itself.  But  when  the  object  pro¬ 
posed  is  confessedly  far  beyond  the  range  of  individual  means,  and  is  a  great  public 
object  withal,  then  a  corporation,  properly  restricted  and  carefully  watched  by  the 
legislative  eye,  is  the  only  agency  which,  in  our  circumstances,  can  be  employed,  and 
which  may  be,  as  in  the  instance  before  us,  has  been  employed  with  advantage  to  the 
State,  and  especially  to  the  adjacent  community. 

It  has  sometimes  been  said  that  the  profits  of  this  company  have  been  excessive ; 
and  its  dividends  have  been  referred  to  as  showing  that  it  was  reaping  a  larger  reward 
from  this  enterprise  than  the  Legislature  intended. 

We  may  say,  in  answer  to  such  suggestions,  that  an  exact  calculation  of  the  cost  of 
a  share  of  the  stock  of  this  company  would  shew  that  all  they  have  got  has  been  fairly 
paid  for,  and  that  their  profits  have  not  been  unreasonable.  At  our  request  such  a 
calculation  has  been  made,  and  it  appears  that,  charging  the  interest  on  the  investment, 
and  crediting  the  dividends  received,  the  cost  of  each  share  of  the  stock  to  an  original 
subscriber  amounted  on  the  1st  of  January  last  to  $248  72;  the  par  value  being  $100. 

It  may  be  said  that  the  capital  employed  by  this  company  is  foreign  capital.  The 
Pennsylvania  act  of  1825,  recites  that  the  stock  has  been  subscribed  by  the  citizens 
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of  the  two  States,  New  York  and  Pennsylvania.  But  suppose  it  be  New  York  capi¬ 
tal,  it  is  expended  in  Pennsylvania,  and  takes  from  us  that  which  it  were  useless  to 
keep.  It  creates  additional  property  for  Pennsylvania  to  tax,  and  itself  pays  large 
taxes  for  State  and  county  purposes,  and  for  the  support  of  schools,  roads,  and  the 
poor.  Beside,  the  canal  leading  from  Pennsylvania  into  New  York,  keeps  up  ac¬ 
quaintance,  sympathy,  and  intercourse  between  the  people  of  the  two  States,  and 
thus  becomes  another  bond  of  union.  Such  improvements  crossing  State  lines,  and 
connecting  State  interests,  are  so  many  ligaments  between  the  bodies  politic  of  our 
federal  union,  and  under  their  influence  such  words  as  “  secession”  and  “  disunion” 
will  become  obsolete  terms  in  our  political  vocabulary. 

One  suggestion  more  only  remains  to  be  made.  The  Pennsylvania  coal  company, 
an  independent  and  separate  corporation,  has  built  a  permanent  and  expensive  rail¬ 
road  from  Pittston  to  Hawley,  some  forty-five  miles,  on  the  faith  of  a  contract  made 
with  the  Delaware  and  Hudson  canal  company,  for  the  transportation  of  their  coal  to 
market,  on  terms  that  are  explained  in  the  evidence.  More  than  a  hundred  thousand 
tons  of  their  coal  was  carried  last  year  down  the  canal,  and  a  greater  quantity  will 
be  this  year  carried,  in  pursuance  of  that  contract. 

We  allude  to  these  facts  for  the  purpose  of  saying  that  they  afford  the  strongest 
possible  presumption  that  the  power  to  resume  was  not  understood  by  the  public  to 
exist — for  it  is  scarcely  imaginable  that  men  could  have  been  found  to  construct  works 
at  so  great  cost  as  the  Pennsylvania  coal  company  has  done,  if  they  had  understood 
that  the  canal  on  which  they  relied  for  their  business,  was  liable,  after  1858,  to  be 
taken  out  of  the  hands  of  the  company  with  whom  they  contracted.  Another  pur¬ 
pose  in  alluding  to  these  facts  is,  to  suggest  that  the  Commonwealth  of  Pennsylvania 
having  by  act  of  Assembly  of  7th  March,  1849,  authorised  the  Pennsylvania  coal 
company  to  extend  and  connect  their  railroad  with  the  Delaware  and  Hudson  canal, 
and  they  having  done  so,  the  Commonwealth  will,  of  course,  if  they  resume  the  canal, 
provide  for  securing  the  rights  of  the  Pennsylvania  coal  company,  and  for  indemnify¬ 
ing  the  Delaware  and  Hudson  canal  company  against  any  claim  for  damages  arising 
out  of  the  contract  subsisting  between  the  two  companies.  That  contract  was  neces¬ 
sary  to  define  and  regulate  the  connection  authorised  by  the  Legislature,  and  if  the 
Legislature  disable  the  Delaware  and  Hudson  canal  company  from  performing  it, 
other  provision  for  performance  and  indemnity  ought  to  be  made. 

These  views,  on  all  these  topics,  are  submitted  to  the  committee  as  worthy  of  con¬ 
sideration,  and  if  the  committee  should,  on  mature  reflection,  determine  to  advise  the 
Legislature  to  abandon  the  thought  of  resumption,  and  to  release  the  company  from 
any  imaginary  liability  thereto,  the  company  will  go  on  fulfilling  its  appointed  des¬ 
tiny,  and  the  canal  will  become  a  great  out-let  for  the  Wyoming  coal  field,  whereby  a 
supply  of  that  indispensable  fuel  will  reach  the  markets  of  the  sea-board.  And 
while  thus  employed,  the  company  will,  as  in  all  its  past  history,  prove  a  blessing  to 
a  populous  portion  of  Pennsylvania,  and  be,  as  it  has  been,  beneficial  to  the  State. 

GEO.  W.  WOODWARD, 
WM.  II.  DIMMICK. 


September,  1851. 
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Journal  of  the  Committee  appointed  under  the  resolution  of  the 
House  of  Representatives,  April  3,  1851,  to  investigate  the 
affairs  of  the  Delaware  and  Hudson  Canal  Company. 

E.  A.  PENNIMAN,  ) 

JOHN  D.  MORRIS,  [■  Committee. 

ROBERT  C.  WALKER,  ) 

In  the  House  of  Representatives, 

April  3, 1851.  5 

Resolved ,  That  a  committee  of  three  be  appointed,  who  are  hereby  authorised  and 
empowered  to  sit  after  the  adjournment  of  the  Legislature  at  such  places  as  they 
may  deem  expedient,  to  take  testimony,  and  generally  to  investigate  the  affairs  of  the 
Delaware  and  Hudson  canal  company,  with  reference  to  the  resumption  of  that 
works  by  the  Commonwealth  and  to  report  to  the  next  Legislature.  The  said  com¬ 
mittee  are  hereby  authorised  and  empowered  to  send  for  persons  and  papers,  and  to 
administer  oaths :  Provided,  That  the  expense  attending  the  said  investigation, 
shall  not  in  the  whole  exceed  the  sum  of  two  hundred  dollars,  and 

Ordered ,  That  Messrs.  Penniman,  Morris  and  Walker  be  the  said  committee. 

Extract  from  the  minutes. 

(Signed)  JOHN  CESSNA, 

Speaker  of  the  House  of  Representatives. 

Wm.  Jack,  Clerk. 

Honesdale,  June  25,  1851. 

In  pursuance  of  the  authority  invested  in  them  by  resolution  of  the  House  of 
Representatives  of  the  Commonwealth  of  Pennsylvania,  bearing  date  of  the  3d  of 
April,  1851  (a  copy  of  which  is  hereunto  annexed),  the  committee  met  at  the  Man¬ 
sion  House  in  the  borough  of  Honesdale  at  nine  o’clock,  A.  M. 

Messrs.  Penniman  and  Morris  present.  Mr.  Walker  absent. 

In  consequence  of  the  absence  of  Mr.  Walker,  the  committee  adjourned  to  meet 
at  the  same  place  at  nine  o’clock,  A.  M.,  on  to-morrow  the  26th  instant. 

June  26,  1851. 

Committee  met. 

Present:  Messrs.  Penniman,  Walker  and  Morris. 

Resolved,  That  William  J.  Crans  act  as  Secretary  of  the  committee. 

Mr.  Musgrave  presented  the  following,  which  was  ordered  to  be  placed  on  the 
journal  of  the  committee  : 

The  Delaware  and  Hudson  canal  company,  appearing  before  the  honorable  com¬ 
mittee  of  the  Legislature,  by  their  vice  president  and  counsel,  beg  leave  to  submit  in 
the  most  respectful  manner,  that  the  investigation  proposed  by  the  Legislature,  is 
premature  and  unauthorised  by  the  acts  of  Assembly  under  which  the  company  are 
organised. 

The  attention  of  the  committee  is  invited  to  a  brief  statement  of  the  grounds  on 
which  this  opinion  of  the  company  is  founded. 

The  resolution  of  appointment  is  in  these  words  : 

“ Resolved ,  That  a  committee  of  three  be  appointed,  who  are  hereby  authorised 
and  empowered  to  sit  after  the  adjournment  of  the  Legislature  at  such  places  as  they 
may  deem  expedient,  to  take  testimony,  and  generally  to  investigate  the  affairs  of 
the  Delaware  and  Hudson  canal  company,  with  reference  to  the  resumption  of  that 
work  by  the  Commonwealth,  and  to  report  to  the  next  Legislature.  The  said  Com- 
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mittee  are  hereby  authorised  and  empowered  to  send  for  persons  and  papers,  and  to 
administer  oaths.” 

The  words  “  generally  to  investigate  the  affairs  of  the  Delaware  and  Hudson  canal 
company,”  are  limited  by  the  words  immediately  following,  “with  reference  to  the 
resumption  of  that  work  by  the  Commonwealth,”  so  that  the  company  understands 
it  to  have  been  the  evident  intention  of  the  Legislature  to  limit  the  inquiry  to  such 
subjects  as  relate  to  the  right  and  expediency  of  resumption.  This  opinion  is  for¬ 
tified  by  the  report  of  the  committee  on  internal  improvements,  who  recommended  the 
resolution  of  appointment ;  for  they  expressly  put  the  proposed  investigation  on  the 
ground  that  the  State  has  reserved  the  right  of  resumption,  and  they  quoted  at  length 
the  eighteenth  section  of  the  act  of  loth  March,  1823,  authorising  Maurice  Wurts  to 
improve  the  navigation  of  the  river  Lackawaxen,  as  containing  the  reserved  right  to 
resume. 

The  company,  therefore,  understand  themselves  to  be  summoned  before  a  com¬ 
mittee  of  the  Legislature,  not  to  answer  for  any  supposed  violation  of  chartered 
rights,  or  in  respect  to  any  forfeited  privileges,  or  any  undue  exercise  and  use  of 
their  powers,  but  solely  with  reference  to  the  right  of  the  Commonwealth  to  resume 
according  to  the  tenor  of  the  eighteenth  section  of  the  act  of  13th  March,  1823. 

The  company  entertain  doubts  whether  on  a  fair  construction  of  the  several  acts 
of  Assembly,  under  which  they  are  organised,  they  are  subject  to  the  conditions 
and  restrictions  imposed  on  Maurice  Wurts  by  this  eighteenth  section  of  the  act  of 
1823 ;  but  not  to  insist  on  these  doubts  at  present,  they  suppose  it  to  be  very  clear 
that  the  question  of  resumption  cannot  arise  until’ thirty  years  from  the  date  of  that 
law.  Maurice  Wurts,  his  heirs  or  assigns,  are  then  to  “render  under  oath  or  affir¬ 
mation  to  the  Legislature  an.  exact  account  of  the  amount  of  money  expended  by 
them  in  making  said  navigation,  and  in  keeping  the  same  in  repair,  and  also  of  the 
amount  of  tolls  received  by  them  during  that  time,”  and  then  the  Legislature  are  to 
entertain  the  question  of  resumption.  The  thirty  years  here  mentioned  will  expire 
on  the  13th  day  of  March,  1853.  The  account  then  to  be  rendered  (supposing  the 
company  to  be  subject  to  this  provision)  is  to  shew  the  expenditure  for  making  the 
navigation,  and  superintending  and  keeping  it  in  repair  for  all  that  period,  and  is  to 
shew  the  amount  of  tolls  received  “  during  that  time,"  and  interest  on  the  expen¬ 
diture  at  six  per  centum  per  annum  is  to  be  allowed  for  the  same  period. 

How  can  such  an  account  be  taken  or  rendered  before  the  13th  March,  1853  1 
How  are  expenditures  for  repairs  and  superintending  between  this  time  and  that  to 
be  estimated — how  are  tolls  that  will  be  received  to  be  estimated — how  is  interest  to 
be  calculated  or  allowed  before  that  date  ? 

The  company  cannot  in  the  nature  of  things  now  state  the  account  contemplated 
by  the  eighteenth  section,  for  prescience  is  not  among  the  powers  conferred  on  them. 
What  expenditures  they  shall  have  to  make  and  what  tolls  they  shall  receive  for  the 
next  thirty-two  months,  they  confess  themselves  unable  to  conjecture.  When  the 
thirty  years  shall  have  expired,  the  company  will  not  hesitate  to  state  the  account 
contemplated  by  the  act  of  1823,  whether  legally  bound  to  do  so  or  not,  and  then 
the  question  of  resumption  will  finally  arise,  and  if  necessary  the  Legislature  can 
then  investigate  the  grounds  and  principles  and  vouchers  of  the  account  rendered, 
but  the  company  cannot  conceive  how  this  work  can  be  anticipated.  If  an  account 
be  rendered  now,  for  part  expenditures  and  receipts,  and  interest  be  stated  as  con¬ 
templated  in  the  said  eighteenth  section,  it  will  not  enable  the  Legislature  to  deal 
with  the  question  of  resumption,  for  the  account  in  view  of  which  they  must  pass 
upon  that  question  must  be  an  account  for  thirty  years. 

Seeing,  therefore,  that  the  proposed  inquiry  has  sole  reference  to  be  account  con¬ 
templated  by  the  eighteenth  section  of  the  act  of  13th  March,  1823,  and  that  that 
account  cannot  be  rendered  until  after  the  13th  March,  1853.  The  company  sub¬ 
mits  to  the  discretion  of  the  committee,  whether  the  proposed  inquiry  be  not  prema¬ 
ture  and  unnecessary  and  without  authority  of  law. 

The  company  would  also  suggest  that  the  Legislature  must  have  used  inadver¬ 
tently  an  expression  in  the  resolution  of  appointment,  that  would  seem  to  contem- 
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plate  a  resumption  of  all  their  works.  The  works  of  the  compa  ny  consist  of  a  New 
York  section  of  canal — the  Pennsylvania  section  from  the  mouth  of  the  Lackawaxen 
to  Honesdale,  and  a  railroad  from  Honesdale  to  Carbondale.  The  company  are  ad¬ 
vised  by  counsel,  and  believe  that  if  any  portion  of  their  work  is  subject  to  the  right 
of  the  Commonwealth  of  Pennsylvania  to  resume  it,  is  only  the  canal  from  Hones¬ 
dale  to  the  mouth  of  the  Lackawaxen  and  its  appurtenances — and  against  any  in¬ 
quiry  with  a  view  to  the  resumption  of  any  other  portion  of  their  works  they  will 
feel  themselves  entitled  to  protest. 

Whilst  the  company  submit  these  views  to  the  honorable  committee,  as  grounds 
for  objecting  to  the  investigation  proposed,  and  ask  them  to  be  entered  on  their  jour¬ 
nal,  they  do  not  desire  the  committee  to  withhold  the  investigation,  unless  they  ap¬ 
prove  of  the  grounds  suggested,  and  if  the  committee  determine  to  proceed  the 
company  will,  from  their  high  regard  for  the  Legislature  and  its  committee,  exhibit 
such  accounts  or  vouchers,  and  answer  such  questions  as  are  relevant  to  the  subject 
matter  of  inquiry. 

(Signed)  *  WM.  MUSGRAVE, 

Vice  President. 

GEO.  W.  WOODWARD, 

W.  H.  DIMMICK, 

Counsel  for  Delaware  and  Hudson  Canal  Company. 
Honesdale,  June  26,  1851. 

Wm.  Musgrave,  sworn: 

Question.  Where  do  you  reside,  and  what  is  your  connection  with  the  Delaware 
and  Hudson  canal  company  ? 

Answer.  I  reside  in  New  York  and  am  vice  president  of  the  company. 

Are  you  authorised  by  the  Delaware  and  Hudson  canal  company  to  be  present 
and  answer  such  questions  as  may  be  asked  ? 

I  am. 

How  long  have  you  been  vice  president  and  director  of  the  company  ? 

I  have  been  vice  president  one  year  and  some  days,  and  director  about  two  or 
three  months. 

What  was  the  original  cost  of  the  Pennsylvania  section  of  the  Delaware  and  Hud¬ 
son  canal ? 

I  herewith  submit  the  following  account  as  my  answer: 


An  analysed  table,  of  the  charges  against  the  Pennsylvania  section  of  the  Delaware  and  Hudson  Canal,  as  they  appear 

on  the  boohs  of  the  Delaware  and  Hudson  Canal  Company. 
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When  was  the  original  construction  of  the  canal  completed  ? 

My  connection  with  the  company  has  been  so  recent  that  I  cannot  answer  this 
question  on  my  own  knowledge. 

Is  the  answer  to  the  interrogatory,  No.  6,  propounded  by  the  committee  on  inland 
navigation  of  the  Legislature,  marked,  No.  8,  on  the  answers,  made  correct  ? 

I  have  no  doubt  the  answer  is  substantially  correct,  as  I  obtained  the  information 
from  the  officers  of  the  company. 

How  many  distinct  enlargements  of  the  canal  has  there  been  made? 

I  cannot  answer  the  question  from  my  own  knowledge,  my  connection  with  the 
company  being  of  so  recent  a  date. 

Can  you  tell  what  has  been  the  costs  of  these  enlargements  ? 

My  answer  is  contained  in  answer  No.  8  of  interrogatory  by  committee  on  inland 
navigation,  and  in  the  statement,  No.  2,  submitted  by  me  to-day. 

What  is  the  length  of  the  Delaware  and  Hudson  canal  in  Pennsylvania  ? 

Between  twenty-four  and  twenty-five  miles. 

Are  the  accounts  of  the  company  so  kept  as  to  show  the  cost  of  enlargement  dis¬ 
tinct  from  repairs  and  supervision  ? 

They  are. 

Are  those  accounts  so  shown  in  the  statement  No.  2  ? 

Yes. 

Will  the  accounts  of  the  company  shew  what  has  been  paid  for  repairs,  distinct 
from  cost  of  supervision  ? 

The  books  of  the  company  will  not  shew  it,  but  the  vouchers  will. 

In  speaking  of  repairs,  do  you  intend  to  include  all  the  alterations  in  that  term 
made  prior  to  1847  ? 

No. 

What  is  excluded  ? 

All  improvements  are  excluded,  and  nothing  is  understood  by  the  term  repairs  but 
actual  repairs  and  supervision  ;  lock-tenders  wages  are  included  under  superintend¬ 
ance. 

Does  the  abstract,  No.  2,  show  the  cost  of  repairs  and  permanent  improvements 
prior  to  1847,  separately  ? 

It  does. 

Explain  what  you  understand  by  the  terms  repairs  and  permanent  improvements 
prior  to  1847. 

The  term  repairs  means  keeping  the  canal  in  good  order  ;  everything  else,  construc¬ 
tion  and  improvement. 

Is  the  deepening  of  the  canal  or  constructing  a  new  lock  on  the  site  of  an  old  one 
considered  repairs  or  improvement,  and  is  it  so  designated  in  the  abstract  No.  2  ? 

The  deepening  of  the  canal  is  considered  improvement,  the  construction  of  a  new 
lock  on  the  site  of  an  old  one  is  considered  repairs,  and  it  is  so  charged  in  the  ab¬ 
stract. 

What  was  the  original  dimension  of  the  canal  ? 

I  am  not  prepared  to  answer  the  question  from  my  recent  connection  with  the 
company. 

How  long  have  you  been  connected  with  the  company,  in  any  interest  or  capa¬ 
city  ? 

One  year  and  twenty-one  days  as  an  officer.  I  have  been,  at  times,  a  stock¬ 
holder  in  the  company. 

Was  any  part  of  the  cost  of  the  enlargements  of  the  canal  paid,  directly  or  indi¬ 
rectly,  out  of  the  profits  or  earnings  of  the  company  ? 

>  Not  so  far  as  I  can  learn  from  information,  or  inspection  of  the  books. 
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Out  of  what  fund  was  the  cost  of  enlargement  paid  ? 

I  believe  it  was  paid  by  the  subscription  of  the  stockholders;  but  before  answer¬ 
ing  positively,  I  desire  to  have  reference  to  the  books  of  the  company. 

In  what  manner  was  this  subscription  of  the  stockholders  made,  and  to  what 
amount  ? 

I  am  not  prepared  to  answer  the  question  without  reference  to  the  books  of  the 
company  ;  my  official  connection  with  the  company  being  of  so  recent  a  date. 

Was  the  cost  of  the  permanent  improvements  of  the  canal,  prior  to  1847,  paid 
out  of  the  earnings  or  profits  of  the  company  ? 

I  am  not  prepared  to  answer,  for  reasons  as  in  last  answer. 

Out  of  what  funds  were  these  permanent  improvements  paid  ? 

Answer  same  as  last. 

Out  of  what  fund  has  the  cost  of  current  repairs  been  paid  ? 

They  were  paid  out  of  subscriptions,  loans,  and  prolits. 

Wh  at  are  the  company’s  sources  of  profits  ? 

[At  this  stage  of  the  proceedings  the  witness  withdrew ;  and,  after  being  absent 
some  time  with  the  counsel  of  the  company,  the  Hon.  Judge  Woodward  and  W. 
H.  Dimmick,  returned,  and  submitted  the  following  protest : 

“  To  this  question,  the  company,  as  advised  by  counsel,  object  as  irrelevant,  and 
the  answer  is  given  under  protest.”] 

The  sales  of  coal,  tolls  on  the  canal  and  railroad,  some  sales  of  real  estate,  and 
transportation  on  the  railroad  ;  there  may  possibly  be  some  others  which  can  be  ob¬ 
tained  by  reference  to  the  books  of  the  company. 

Adjourned  to  meet  at  2  o’clock,  P.  M.,  this  day. 


Two  o’clock,  P.  M.,  June  26,  1851. 
Committee  met  pursuant  to  adjournment.  Present,  all  the  members. 

The  examination  of  Mr.  Musgrave  was  resumed. 

AVas  the  subscriptions  spoken  of  by  you,  in  the  nature  of  money,  from  the  stock¬ 
holders  ? 

Yes.  (Answered  under  protest.) 

What  evidence  of  indebtedness  did  the  company  give  these  shareholders  for  these 
subscriptions  of  money? 

Certificates  of  stock.  (Answered  under  protest.) 

Does  the  machinery  and  works,  motive  power,  dock-slides,  &c.,  at  Honesdale, 
belong  to  the  canal  or  railroad  ? 

They  belong  to  the  railroad. 

Where  is  the  connection  between  the  Pennsylvania  and  New  York  sections  of 
the  canal,  and  how  is  it  marked  or  defined  ? 

The  Delaware  aqueduct  at  the  mouth  of  the  Lackawaxen. 

Is  the  aqueduct  in  Pennsylvania? 

I  believe  it  is  in  the  line. 

How  many  locks  are  there  on  the  Pennsylvania  section  of  the  canal? 

I  am  unable  to  answer  the  question. 

When  was  the  first  loans  made  by  the  company  ? 

I  cannot  answer  without  investigating  the  books  of  the  company. 

Does  the  company  mine  coal  ? 

The  company  mines  coal  by  contract.  (Answered  under  protest). 

Is  the  canal  a  public  highway  ? 

I  consider  it  a  public  highway. 
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Are  ali  persons  allowed  to  run  boats  on  the  canal,  subject  to  general  regulation  ? 

They  are. 

Are  the  rates  of  toll  fixed  by  law  ? 

The  maximum  rates  are  fixed  by  law. 

Is  the  toll-sheet  published  annually? 

No,  not  unless  changes  are  made  in  the  rates  of  toll ;  the  sheets  of  toll  are  made 
public  every  year. 

Are  the  rates  of  toll  per  mile  for  similar  articles  uniform  from  Honesdale  to  Ron- 
dout  ? 

The  rates  are  different  according  to  distances,  as  will  appear  from  a  reference  to 
the  toll-sheets,  now  in  possession  of  the  committee. 

Does  the  coal  that  enters  the  canal  at  Honesdale,  pass  the  whole  distance  to  Ron- 
dout  ? 

Yes,  except  a  very  small  proportion,  sold  on  the  line  of  the  canal. 

It  appears  from  the  toll-sheets  from  1829  to  1844,  inclusive,  that  the  rate  per  ton 
per  mile  on  coal  on  the  Pennsylvania  and  New  York  section  of  the  canal,  was  one 
and  a  half  cents;  and  from  1845  to  1850,  both  inclusive,  the  rate  per  ton  per  mile 
was  one-half  cent  over  the  Pennsylvania  section,  and  one  and  a  half  cents  over 
the  New  York  section.  Why  this  difference  and  discrimination  ? 

I  cannot  answer  this  question  as  I  was  not  in  the  councils  of  the  company  at  that  time. 

It  appears  from  the  answers  made  by  the  company  to  the  committee  on  inland 
navigation,  that  certain  tolls  were  received.  Are  those  sums  correctly  stated  ? 

Very  nearly,  but  not  entirely  correct :  there  are  some  discrepancies  between  the 
account  then  obtained,  and  that  subsequently  received  ;  the  amount  of  tolls  is  now 
correctly  credited  on  statement,  No.  2  ;  the  difference  is  not  very  material. 

Is  toll  charged  on  all  articles  that  pass  over  the  canal  ? 

On  everything,  excepting  the  company’s  own  coal,  and  articles  consumed  in  the 
company’s  service. 

In  answer  to  the  second  interrogatory  of  the  committee  on  inland  navigation,  the 
answer  contained  a  statement  of  the  number  of  tons  of  coal  passing  over  the  canal. 
Are  they  correctly  stated  ? 

I  believe  they  are  all  correctly  stated,  except  the  year  1850,  in  which  a  corrected 
account  of  the  amount  of  coal  transported  over  the  canal,  shows  it  to  have  been. 
550,417  tons,  of  which  111,194  tons  was  coal  of  the  Pennsylvania  coal  company, 
entering  the  canal  at  Hawley. 

In  answer  to  the  third  interrogatory  of  the  committee  on  inland  navigation,  there 
is  a  table  appended  in  which  various  articles  are  designated,  as  having  passed  over 
some  portion  of  the  canal.  Was  toll  paid  on  any  portion  of  those  articles? 

I  understand  that  tolls  were  paid  on  all  of  them. 

Are  these  articles  included  in  the  table  of  tolls  collected,  appended  to  the. answers 
to  the  interrogatories  of  the  committee  on  inland  navigation  ? 

That  table  shows  the  amount  of  tolls  received  on  those  articles  that  passed  over 
the  Pennsylvania  section. 

Was  the  table  appended  to  the  third  interrogatory  of  the  committee  on  inland 
navigation,  made  up  from  the  books  of  the  company  ? 

This  account  is  taken  from  the  engineers’  reports,  who  make  their  reports  from  the 
collector’s  returns. 

Can  you  designate  what  portion  of  the  articles,  enumerated  in  this  table,  passed 
over  the  Pennsylvania  section  of  the  canal? 

No,  I  am  not  able  to  designate  any  portion  of  them. 

How  can  you  tell  whether  any  portion  of  those  articles  paid  toll  or  not? 

A  portion  of  those  articles  have  been  reported  by  the  collectors  on  the  Pennsylva¬ 
nia  section  of  the  canal. 
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If  the  collectors  report  the  articles  paying  toll,  will  not  the  books  of  the  company 
show  that  fact  ? 

The  books  of  the  company  show  the  clearances,  and  the  aggregate  amount  of  tolls 
received,  and  the  proper  distribution  thereof  between  the  two  sections. 

Does  the  clearances  of  the  collectors  properly  designate  the  articles  transported  on 
the  canal,  and  the  point  where  to  ? 

The  articles  are  not  particularly  designated,  but  they  are  classified  according  to 
the  rates  of  tolls  charged,  and  the  distances  to  which  they  are  carried :  the  point  of 
delivery  is  designated  in  the  clearances. 

If  the  clearances  are  thus  made  out,  would  it  not  enable  the  company  to  designate 
precisely  the  amount  of  all  articles  carried  over  the  Pennsylvania  section  of  the 
canal,  and  the  amount  of  tolls  received  on  the  same  ? 

If  those  papers  could  all  be  found,  I  think  they  would  afford  the  information 
Avanted. 

Does  the  company  keep  a  separate  account  with  the  Pennsylvania  section  of  the 
canal  ? 

Yes. 

To  what  extent  is  this  separate  account  carried — does  it  shoAv  all  the  debits  and 
credits  that  properly  belong  to  said  section? 

Yes. 

Does  the  company  charge  toll  on  the  coal  belonging  to  the  Pennsylvania  coal 
company,  entering  the  canal  at  Hawley? 

Yes. 

What  are  the  rates  charged  thereon  ? 

That  depends  on  circumstances ;  last  year  they  were  fifty-two  and  a  half  centson  the 
ton  for  the  Avhole  distance  of  the  canal.  There  was  a  proposition  made  by  the  Presi¬ 
dent  of  this  company,  offering  to  fix  the  loll  at  a  liberal  rate,  to  induce  persons,  or 
companies,  to  provide  coal  to  be  transported  on  the  canal.  The  Pennsylvania  coal 
company  embraced  the  offer,  and  the  rate  of  tolls  for  the  whole  length  of  the  canal 
was  graduated  for  them,  to  be  charged  according  to  the  price  coal  should  bring  in 
market  and  the  cost  of  freighting,  which  for  the  year  1850,  resulted  in  a  charge  of 
fifty-two  and  a  half  cents  per  ton,  on  the  whole  length  of  the  canal  from  Hawley 
to  tide-water;  the  pro  rata  of  this  fifty-two  and  a  half  cents  has  been  credited  to  the 
Pennsylvania  section  of  the  canal,  and  is  comprised  in  the  table  of  tolls  received,  and 
submitted  to  the  committee  on  inland  navigation. 

Is  the  arrangement  with  the  Pennsylvania  coal  company  still  existing,  for  the  pres¬ 
ent  year  ? 

Yes;  it  is  a  permanent  arrangement. 

In  whose  boats  was  the  coal  of  the  Pennsylvania  coal  company  transported  to 
market  ? 

In  their  own  boats. 

Is  this  arrangement  as  to  carrying  coal  for  the  Pennsylvania  coal  company, 
open  to  all  other  persons,  or  companies,  on  the  same  terms  ? 

There  has  been  no  applications,  but  I  presume  there  would  be  no  objection,  if  ap¬ 
plications  were  made. 

Is  this  a  special  or  private  contract  between  the  two  companies,  and  relating  to  no 
other  person  or  persons  ? 

It  is  a  special  contract,  and  relates  only  to  the  two  companies. 

Has  the  Delaware  and  Hudson  canal  company  any  interest  in  the  Pennsylvania 
coal  company  ? 

No  interest  rvhatever. 

Has  this  rate  of  toll  charged  the  Pennsylvania  coal  company,  been  made  public 
in  your  toll  sheets  ? 

It  has  not  been.  I  am  not  aware  of  any  obligation  on  the  company  to  make  it  so. 
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If  you  have  omitted  to  state  anything  pertinent  to  this  investigation,  you  now 
have  the  opportunity  to  state  it. 

I  have  no  desire  to  state  any  more. 

The  counsel  of  the  company  now  asked  leave  to  ask  Mr.  Musgrave  some  ques¬ 
tions  on  the  oath  he  had  taken,  which  leave  the  committee  granted. 

Question  by  Mr.  Dimmick. — Who  is  president  of  this  company  ? 

John  Wurts. 

By  same. — How  long  has  he  been  president  ? 

About  twenty  years. 

By  same. — Where  is  he  now — when  did  he  leave — and  why  is  he  absent  ? 

He  is  in  Europe — left  here  last  autumn — in  pursuit  of  health. 

By  same. — Had  he  the  principal  charge  of  the  corporation,  as  its  president  ? 

Yes. 

By  same. — When  is  he  expected  home  ? 

I  expect  him  home  next  October,  but  have  nothing  positive. 

By  same. — Where  are  the  books  and  vouchers  of  this  company  ? 

At  the  company’s  office  in  New  York. 

By  same. — Are  they  very  voluminous,  and  what  period  of  time  do  they  em¬ 
brace  ? 

They  are  very  voluminous,  and  embrace  all  the  accounts  from  the  commence¬ 
ment  of  the  work — a  period  of  twenty-three  or  twenty-four  years. 

By  same. — Could  they  be  brought  here  without  great  inconvenience  and  fear 
cf  loss  ? 

Their  removal  here  would  be  attended  with  great  inconvenience  to  the  current 
business  of  the  company,  and  trouble  and  risk. 

By  same. — What  is  the  whole  amount  of  money  invested  in  the  whole  line  of  the 
canal  in  New  YYrk  and  Pennsylvania,  railroad,  coal  lands,  and  works,  not  including 
repairs  ? 

I  cannot  name  the  amount  with  precision,  without  reference  to  the  books  of  the 
company,  but  it  is  somewhere  between  six  and  seven  millions  of  dollars. 

By  same. — What  amount  of  money  has  the  company  spent  in  repairs  to  all  their 
works  in  New  York  and  Pennsylvania  ? 

The  whole  expense  for  canal  repairs  and  superintendence  on  the  New  York  and 
Pennsylvania  sections  of  the  canal,  from  1836  to  1850,  inclusive,  amounts  to 

$1,370, 164Ty5. 

By  committee. — Are  you  the  acting  president  of  the  company,  and  where  do  you 
reside  ? 

I  am  acting  president,  and  reside  in  New  York. 

By  Mr.  Dimmick. — Was  there  any  repairs  to  the  canal  between  1828  and  1836  ? 

I  have  not  the  account,  but  believe  they  must  have  amounted  to  between  three 
and  four  hundred  thousand  dollars. 

Adjourned  to  meet  at  this  place  on  to-morrow,  the  27th  inst.,  at  half-pa,st  eight 
o’clock,  A.  M. 


Honesdale,  June  27,  1851,  8  J  o’clock,  A.  M. 

Committee  met  pursuant  to  adjournment.  Present:  all  the  members. 

By  committee. — Did  the  directors  of  the  Delaware  and  Hudson  canal  companv 
authorise  and  direct  the  statement,  No.  2,  to  be  prepared  for  this  investigation? 
They  did  direct  a  statement  to  be  made  for  the  occasion. 
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Was  it  prepared  and  made  up  from  the  books  of  the  company? 

It  was. 

Is  it  a  correct  statement  of  the  proper  charges  against  the  Pennsylvania  section  of 
the  Delaware  and  Hudson  canal,  as  found  in  the  books  of  the  company? 

I  intended  and  believe  it  to  be  so, 

Did  you  give  the  directions  to  make  the  statement,  No.  2,  as  vice-president,  acting 
under  the  directions  of  the  board  of  directors  ? 

I  did. 

Does  this  statement,  No.  2,  embrace  any  charges  of  constructing,  snperintending, 
and  repairing  the  railroad  from  Honesdale  to  Carbondale  ? 

No. 

Signed  in  presence  of  the  committee,  June  27, 1851. 

WM.  MUSGRAVE. 

Russell  F.  Lord,  stvorn: 

By  committee. — Where  do  you  reside,  and  what  is  your  official  connection  with 
the  Pennsylvania  section  of  the  Delaware  and  Hudson  canal  company? 

I  reside  at  Honesdale  ;  am  engineer  on  the  whole  length  of  the  canal,  including 
the  Pennsylvania  section. 

When  was  the  act  of  Assembly  passed  authorising  Maurice  Wurts  to  improve  the 
navigation  of  the  river  Lackawaxen  ? 

March  13th,  1823. 

How  long  have  you  been  in  the  employ  of  the  Delaware  and  Hudson  canal  com-  I 
pany  ? 

About  twenty-five  years. 

When  was  the  work  commenced  on  the  Pennsylvania  section  of  the  canal  ? 

In  the  fall  of  1826,  or  spring  of  1827.  Explorations  and  examinations  were  made 
prior  to  that  time. 

What  was  the  state  or  condition  of  the  Pennsylvania  section  of  the  canal,  as  to  its 
construction,  when  you  first  became  connected  with  the  company? 

I  came  upon  the  Pennsylvania  section  in  the  summer  of  1827,  as  resident  engineer; 
the  contractors  were  then  at  work  in  its  construction. 

Can  you  tell  the  committee  at  what  time  the  charter  was  granted  to  the  Delaware 
and  Hudson  canal  company,  by  the  State  of  New  York? 

As  it  appears  by  the  act,  it  was  April  23,  1823. 

When  was  the  New  York  section  of  the  canal  completed  for  navigation  purposes  ? 

I  think  it  was  so  far  completed  as  to  admit  the  water  in  the  fall  of  1828.  Boats 
passed  with  light  cargoes  from  the  Hudson  to  the  Delaware  river  in  the  summer  of 
1827  ;  and  they  passed  over  the  whole  of  the  New  York  section  in  the  fall  of  1828. 

At  what  time  was  the  Pennsylvania  section  of  the  canal  completed  for  navigation 
purposes  ? 

I  think  it  was  so  far  completed  in  November,  1828,  as  to  admit  boats  with  very 
little  cargoes,  to  reach  Honesdale,  and  farther  completed  in  1829,  as  to  admit  the  pas¬ 
sage  of  boats  with  a  large  cargo  ;  the  work  was  continued  from  year  to  year,  and  the 
weight  of  cargo  increased. 

What  year  did  the  company  first  take  coal  to  market  ? 

I  believe  it  was  in  1829  ;  there  was  a  small  quantity  left  Honesdale  in  1828,  but 
cannot  say  it  got  through. 

Were  the  New  York  and  Pennsylvania  sections  of  the  canal  being  constructed  at 
the  same  time  ? 

The  New  York  section  was  commenced  first ;  portions  of  the  New  York  section 
were  being  finished,  when  the  contractors  commenced  on  the  Pennsylvania  section. 
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Were  not  the  two  sections  of  the  canal,  for  navigation  purposes,  finished  simulta¬ 
neously  ? 

They  were  nearly  so  ;  the  first  boats  from  the  New  York  section  were  nearly  three 
weeks  reaching  Honesdale,  in  consequence  of  the  unfinished  state  of  the  Pennsyl¬ 
vania  section. 

Do  you  keep  an  engineer’s  office  at  Honesdale  ? 

We  have  an  office  at  Honesdale. 

Are  you  familiar  with  the  business,  and  the  mode  or  manner  in  which  the  books 
and  accounts  of  the  company  are  kept,  on  the  Pennsylvania  section  of  the  canal? 

I  am,  as  far  as  the  business  and  accounts  pass  through  my  hands. 

What  accounts  pass  through  your  hands,  and  who  keeps  the  books  of  the  com¬ 
pany  at  Honesdale  ? 

The  accounts  and  vouchers  appertaining  to  the  Pennsylvania  section  of  the  canal, 
for  expenditures  made  on  the  whole  Pennsylvania  section,  nearly  all  of  them,  come 
into  my  hands,  and  are  forwarded  to  the  treasurer  of  the  company,  at  New  York, 
where  the  books  are  kept.  No  books  are  kept  at  Honesdale,  except  those  for  my 
information  in  prosecuting  my  business  with  the  treasurer. 

What  books  of  accounts  do  you  keep,  as  agent  of  the  Delaware  and  Hudson  canal 
company  ? 

As  disbursing  officer,  I  keep  books  for  my  own  protection;  they  are  my  private 
property,  not  required  to  be  kept  by  the  company,  nor  are  they  submitted  to  them. 

Are  the  funds  of  the  company  for  the  payment  of  the  expenses  of  the  canal  kept 
at  Honesdale  ? 

The  treasurer  of  the  company  furnishes  me  funds,  from  time  to  time,  as  I  request 
them  ;  and  I  submit  accounts  and  vouchers  to  him,  accounting  for  the  funds.  (An¬ 
swered  under  protest.) 

How  many  collectors  of  tolls  are  there,  and  where  located,  on  the  Pennsylvania 
section  of  the  canal  ? 

Up  to  1850  there  has  been  but  one,  and  he  located  at  Honesdale,  since  then  there 
are  two,  one  at  Honesdale  and  one  at  Hawley. 

How  many  collectors  are  there  on  the  New  York  section,  and  where  located  ? 

One  at  Port  Jervis,  one  at  Wurtsborough,  one  at  Ellenville,  one  at  Highfalls,  and 
one  at  Eddyville.  (Answered  under  protest.) 

Who  is  the  collector  at  Honesdale  ? 

Daniel  Blandin  has  been  such  for  three  years,  I  think. 

If  a  boat  be  freighted  at  Honesdale  and  destined  for  tide-water  with  a  cargo  on 
which  toll  is  to  be  paid,  how  is  the  clearance  made  out,  and  where  is  the  toll  collected  ? 

The  clearance  is  made  out  at  Honesdale,  classifying  the  quantit}-  of  cargo,  agree¬ 
ably  to  the  rates  of  toll  it  is  subject  to  and  its  destination  ;  the  toll  is  paid  at  Hones¬ 
dale. 

Are  the  tolls  in  all  cases  paid  upon  cargoes  where  the  clearances  are  made? 

I  believe  they  are  ;  the  respective  collectors  are  held  responsible  for  the  tolls 
charged  on  all  clearances  made  by  them. 

Are  all  articles,  when  classified,  enumerated  by  name  in  the  clearances  ? 

They  are  classified  in  such  a  form  as  to  enable  an  inspector  to  see,  that  they  are 
properly  rendered  agreeably  to  the  rates  of  toll. 

Does  a  clearance  accompany  all  boats  that  navigate  the  canal? 

All  boats  are  required  to  have  a  clearance  or  a  permit,  and  any  freight  they  may 
have  is  noted  on  them,  in  order  that  the  lock-tenders  may  let  it  pass. 

In  what  way  are  the  collectors  of  tolls,  at  intermediate  points  on  the  canal,  a  check- 
on  each  other  ? 

A  boat  leaves  Honesdale  with  a  load,  with  a  clearance.  At  Hawley  the  clearance 
is  checked  by  the  collector  there,  and  retained  by  the  last  collector  at  the  point  the 
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boat  is  to  pass  ;  and  from  there  forwarded  at  the  end  of  the  month  to  the  office'  of 
the  company  at  Rondout;  compared  at  the  office  at  Rondout  with  the  returns  of  the- 
several  collectors,  and  the  distribution  of  the  tolls  between  the  two  sections  of  the 
canal  is  made;  and  the  same  process  is  observed  in  boats  leaving  Rondout  and' 
coming  up  over  the  Pennsylvania  section  of  the  canal. 

By  whom  are  the  clearances  examined  at  Honesdale  ? 

They  are  all  sent  to  Rondout  to  be  examined. 

Do  the  vouchers  that  come  into  your  hands,  pertain  only  to  the  expenditures  of 
the  company  on  the  canal  and  its  appurtenances? 

They  do. 

Can  you  state  how  many  locks  there  are  oh  the  Pennsylvania  section  of  the 
canal ? 

There  were  originally  thirty-seven  lift  locks  and  one  guard  lock  used.  Since  1849 
there  are  only  thirty-four  lift  locks  and  one  guard  lock  used. 

What  were  the  original  dimensions  of  the  locks? 

Nine  feet  four  inches  in  width,  seventy-six  feet  between  the  hollow  quoin,  or 
between  the  gates  ;  one  of  nine  and  a  half  feet  lift;  one  of  ten  and  a  half  feet;  one- of 
eleven  feet ;  and  the  others  ten  feet  lifts. 

How  often  have  these  locks  been  enlarged  ? 

The  length  and  width  has  only  been  enlarged  once,  and  that  to  fifteen  feet  in  width 
and  one  hundred  feet  between  the  quoin  and  gates.  The  lifts  remain  the  same- 
Three  locks  have  been  changed  to  the  New  York  section,  in  order  to  cross  the 
Delaware  river  by  an  aqueduct  instead  of  a  pool. 

How  did  the  boats  originally  cross  the  Delaware  river,  from  one  section  of  the 
canal  to  another? 

By  a  rope-ferry  through  the  pool  of  a  dam. 

When  was  the  aqueduct  built  at  the  Delaware  river  to  cross  the  same  ? 

It  was  built  in  1847  and  1848,  and  used  in  1849. 

Do  you  know  the  cost  of  that  work  ? 

I  cannot  tell  precisely  without  looking  at  the  books,  but  it  was  something  over  a 
hundred  thousand  dollars. 

Have  you  examined  the  statement,  No.  2,  presented  by  the  company  ? 

No,  not  particularly. 

Do  you  know  what  portion  of  the  expense  of  building  the  aqueduct  was  charged 
to  the  Pennsylvania  section  of  the  canal  ? 

I  suppose  one-half  of  it  was  ;  that  I  believe  was  the  intention. 

Does  the  company  recognise  the  centre  of  the  aqueduct,  as  the  division  between 
the  two  sections  of  the  canal  ? 

I  believe  they  do. 

Adjourned  to  meet  at  2  o’clock,  P.  M.,  this  day  at  same  place. 


Honesdale,  June  27,  1851,  2  o’clock,  P.  M. 
Committee  met  pursuant  to  adjournment. 

Present :  all  the  members. 

The  examination  of  R.  F.  Lord  was  resumed. 

Does  the  company  carry  coal  over  the  Pennsylvania  section  of  the  canal  for  any 
person,  when  application  is  made  for  that  purpose? 

I  am  not  aware  that  any  coal  has  been  provided  by  any  person  for  that  purpose, 
nor  that  any  application  has  ever  been  made  to  the  company. 
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Can  you  or  the  company  designate,  from  year  to  year,  the  articles  on  which  tolls 
are  charged,  which  make  up  the  sum  returned  to  the  Legislature  annually  ? 

I  don’t  think  it  can  be  done  any  other  way  than  by  finding  all  the  clearances  and 
papers,  belonging  to  the  boats  that  carried  the  freight. 

What  proportion  of  the  amount  of  tolls  received  by  the  company,  on  the  Penn¬ 
sylvania  section  of  the  canal,  is  received  for  ascending  tonnage  ? 

My  attention  has  never  before  been  called  to  this  point,  therefore  I  cannot  answer. 

Are  there  any  tolls  received  at  the  office  in  Honesdale,  for  freight  going  towards, 
or  to  tide-water  ? 

There  are. 

Does  the.  return  made  to  the  Legislature,  annually,  by  the  company,  of  the  tolls 
received,  shew  the  exact  amount  credited  to  the  Pennsylvania  section  of  all  tonnage 
passing  over  it  ? 

Those  reports  are  not  made  under  my  directions,  nor  do  they  come  under  my 
personal  knowledge,,  as  to  their  correctness. 

Gan  you  state  the  amount  expended  annually  for  repairs  on  the  Pennsylvania 
section  of  the  canal  ? 

Only  by  a  reference  to  the  books  of  the  company. 

Did  you  not  state^is  morning  that  you  were  disbursing  agent  for  the  company  on 
the  Pennsylvania  section  of  the  canal  ? 

The  largest  portion  of  the  vouchers  for  expenditures  on  the  Pennsylvania  section 
pertaining  to  the  canal,  pass  through  my  hands,  but  not  all  of  them  ;  and  although 
I  stated  this  morning  that  I  was  disbursing  agent,  it  does  not  include  all  the  expen¬ 
ditures. 

Can  you  state  the  amount  for  repairs  so  far  as  they  passed  through  your 
hands  ? 

I  think  I  could  ascertain  them  from  the  treasurer’s  account. 

Would  not  your  own  books  and  memoranda  show  it  here  ? 

I  think  they  would  show  the  aggregate  annually  ;  I  think  I  could  get  it  from 
them. 

Is  there  any  record  in  the  collector’s  office  at  Honesdale,  shewing  the  amount  of 
goods  of  every  description  transported  per  annum,  over  the  Pennsylvania  section  of 
the  canal  ? 

I  think1  there  is  none  other  than  what  has  been  cleared  from  this  office. 

Is  the  rate  of  tolls  for  freight  of  all  descriptions,  the  same  for  ascending  as  for 
descending  trade  T 

I  should  have  to  refer  to  the  published  tariff  for  the  information. 

Have  you  any  knowledge  as  to  the  original  cost  of  the  Pennsylvania  section  of 
the  canal  ? 

I  do  not  know  the  aggregate  amount,  nor  am  I  aware  I  ever  did. 

Do  you  know,  if  the  amount  of  toll  that  should  have  been  charged  on  the  goods 
in  the  table  in  answer  to  interrogatory  No.  3,  by  the  committee  on  inland  navigation, 
are  contained  in  the  table  of  tolls  received,  appended  to  said  answers  ? 

This  table  is  compiled  from  the  reports  of  collectors,  of  the  aggregate  quantity  of 
articles  cleared  at  their  respective  offices,  during  the  season,  without  reference  to  the 
distance,  or  which  way  going  on  the  canal,  as  an  exhibit  of  the  annual  business  of  their 
offices,  including  the  whole  canal,  and  without  reference  to  the  toll  that  is  paid 
thereon. 

Do  you  think  that  the  whole,  or  any  part  of  the  articles  in  said  table  paid  tolls  ? 

Yes,  I  think  so,  as  they  were  taken  from  the  clearances  or  books  of  the  collec¬ 
tors  ;  so  far  as  I  know  toll  was  paid  on  them. 

If  these  articles  were  subjected  to  tolls,  should  there  be  any  difficulty  in  ascertain¬ 
ing  over  what  portion  of  the  canal  they  were  transported  ? 

I  think  it  could  be  correctly  ascertained  from  the  clearances. 
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If  these  articles  were  not  subjected  to  tolls,  could  it  be  easily  ascertained  over 
what  portion  of  the  canal  they  were  transported  ? 

I  think  the  clearances  would  show. 

Adjourned  to  meet  at  this  place,  on  to-morrow  the  28th  inst.,  at  half  past  eight 
o’clock. 


Honesdale,  Saturday ,  June  28.  1851.  > 

85  o’clock,  A.  M.  3 

The  committee  met  pursuant  to  adjournment.  Present :  all  the  members. 

Mr.  Lord,  the  witness  under  examination  when  the  committee  adjourned  being 
indisposed,  the  further  examination  of  said  witness  was  postponed  for  the  present. 

C.  P.  Waller,  Esq.,  made  application  on  behalf  of  Thomas  Meredith,  and  others, 
to  be  heard  before  the  committee. 

The  committee  order  that  Mr.  Waller-  prepare  and  submit  to  the  committee,  in¬ 
terrogatories  for  its  inspection,  in  order  that  the  committee  may  determine  which  of 
them  are  pertinent  to  this  inquiry;  but  in  making  this  order  the  committee  do  not 
make  Mr.  Meredith,  and  others,  parties  in  this  proceeding,  and  will  receive  their 
interrogatories  only  as  suggestions. 

James  Archbald,  sworn : 

Wh  ere  do  you  reside,  and  what  is  your  official  connection  with  the  Delaware  and 
Hud  son  canal  company  ? 

I  reside  at  present  in  Carbondale — my  official  connection  is  in  having  charge  of 
the  company’s  mines  and  railroad  at  present — formerly  I  had  charge  of  a  portion  of 
the  Pennsylvania  section  of  canal  while  under  construction. 

How  long  have  you  been  in  the  employment  of  the  company  ? 

Since  1825,  with  the  exception  of  one  year. 

Had  you  charge  of  the  Pennsylvania  section  of  the  canal,  while  it  was  being 
built  ? 

A  portion  of  it,  consisting  of  the  first  three  miles  from  the  Delaware  river. 

What  was  the  original  dimensions  of  the  locks  ? 

They  were  nine  feet  wide,  and  I  believe  seventy-two  feet  long  between  the  gates. 

How  many  tons  burthen  did  the  original  boats  carry? 

Twenty-five  to  thirty  tons. 

How  soon  after  the  locks  were  first  finished,  were  they  enlarged  ? 

I  cannot  answer  that,  as  I  had  no  charge  of  the  canal  when  it  was  done. 

Are  you  familiar  with  the  history  of  the  Pennsylvania  coal  company  ? 

Yes. 

Where  does  their  railroad  commence  and  terminate  ? 

One,  for  the  cars  loaded  with  coal,  commences  two  miles  below  Pittston,  on  the 
Susquehanna  river,  in  Luzerne  county,  and  terminates  at  Hawley,  on  the  Pennsylva¬ 
nia  section  of  the  Delaware  and  Hudson  canal,  Wayne  county  ;  the  other,  beipg  the 
return  track  for  those  cars,  commences  at  Hawley,  and  terminates  at  Port  Griffith, 
two  miles  below  Pittston.  The  distance  or  length  of  the  railroad  is  forty-seven  miles 
for  each  track  ;  these  tracks  do  not  run  side  by  side,  but  diverge  at  different  points  to 
the  distance  of  two  or  three  miles  from  each  other.  The  cars  upon  these  roads  are 
propelled  by  stationary  power  and  gravity.  (Answered  under  protest.) 
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When  was  this  road  commenced  and  finished  ? 

It  was  commenced  in  1847,  and  finished  in  1850.  (Answered  under  protest.) 

Has  the  Delaware  and  Hudson  canal  company  any  pecuniary  interest,  in  the  Penn¬ 
sylvania  coal  company  that  you  know  of? 

None  that  I  know  of. 

To  what  extent,  if  any,  are  the  stockholders  of  the  Delaware  and  Hudson  canal 
company,  stockholders  of  the  Pennsylvania  coal  company? 

I  cannot  tell  the  relative  interest,  but  I  know  that  there  are  persons  holding  stock 
in  both  companies  ;  and  there  are  stockholders  in  each  that  do  not  hold  any  stock 
in  the  other.  (Answered  under  protest.) 

Are  the  boards  of  directors  of  the  two  companies  composed  of  any  of  the  same 
individuals  ? 

There  are  some  of  each  board  that  belong  to  the  other,  and  there  are  some  that  do 
not.  Three  of  the  directors  of  the  Pennsylvania  coal  company  are  directors  in  the 
Delaware  and  Hudson  canal  company.  There  are  nine  directors  in  the  Pennsyl¬ 
vania  coal  company,  and  thirteen  directors  in  the  Delaware  and  Hudson  canal 
company.  (Answered  under  protest). 

What  is  the  rate  of  toll  the  Pennsylvania  coal  company  pays  the  Delaware  and 
Hudson  canal  company  for  transporting  their  coal  over  the  whole  length  of  the  canal 
from  Hawley  ? 

When  the  selling  price  of  coal  is  two  dollars  and  fifty  cents  per  ton  at  Rondout, 
there  is  no  charge  made  for  tolls,  but  when  the  price  is  above  that  point  the  tolls  are 
to  be  one-half  of  that  increased  price;  and  further,  the  tolls  are  to  include  one- 
half  the  saving  in  freight  between  the  rates  as  charged  upon  the  canal  before  and 
after  the  enlargement.  (Answered  under  protest). 

Does  the  Delaware  and  Hudson  canal  company  mine  their  own  coal  ? 

The  custom  of  the  company  has  always  been  to  employ  the  miners  to  take  out  the 
coal  and  deliver  it  on  the  mine  road  at  so  much  per  ton.  The  miners  supply  them¬ 
selves  with  all  the  necessary  implements,  oil,  and  powder.  The  company  furnish 
the  roads  and  the  cars. 

Does  the  company  own  the  mines  ? 

Yes. 

How  many  acres  of  coal  land  does  the  company  own  at  the  present  time  ? 

Four  thousand  one  hundred  and  ninety-nine  acres ;  but  these  are  not  all  coal  lands. 
All  these  lands  were  purchased  for  coal  tracts  originally.  (Answered  under  protest). 

By  what  authority  does  the  Delaware  and  Hudson  canal  company  mine  coal  ? 

The  company  being  authorised  to  build  a  railroad  to  their  coal  lands,  and  to  those 
only,  they  were  necessarily  authorised  to  mine.  (Answered  under  protest). 

Does  the  company  own  any  other  real  estate  except,  such  as  you  have  just 
mentioned  ? 

Yes,  they  do. 

For  what  purposes  is  it  used,  and  where  located. 

A  portion  of  it  is  used  for  the  right  of  way  for  the  railroads — a  portion  for  reser¬ 
voirs  for  water  power,  for  railroad,  and  for  water  for  canal — the  whole  amounts  to,  in 
acres,  four  hundred  and  forty-one  acres  one  hundred  and  forty-one  perches — these 
lands  are  situated  in  the  counties  of  Wayne  and  Luzerne.  The  reservoirs  are  used 
first  for  the  railroad,  and  after  for  the  use  of  the  canal.  (Answered  under  protest.) 

Has  the  company  at  any  previous  time  owned  lands  in  Wayne  and  Luzerne  coun¬ 
ties,  which  are  not  now  enumerated  and  which  have  been  sold  ? 

They  have  sold  lands  to  me  several  years  ago,  which  are  not  enumerated  in  my 
last  answer,  but  I  cannot  state  the  number  of  acres — the  company  bought  them  for 
coal  lands,  but  finding  that  they  were  not  coal  lands,  those  portions  not  having  coal 
on  them  were  re-sold — at  no  time  did  the  company  hold  beyond  the  amount  of  acres 
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allowed  by  the  law.  They  were  authorised  by  law  to  hold  five  thousand  acres.  (An¬ 
swered  under  protest). 

Were  the  sales  of  land  from  time  to  time  made,  bona  fide  transactions? 

They  were,  as  far  as  I  know.  (Answered  under  protest). 

Do  you  consider  the  reservoirs  the  company  have,  essential  to  the  prosecution  of 
their  business  ? 

I  do. 

What  portion  of  the  expense  of  purchasing,  constructing  and  repairing  the  reser¬ 
voirs,  used  for  the  railroad,  was  charged  to  the  Pennsylvania  section  of  the  canal? 

I  believe  no  portion  of  these  expenses  were  charged  to  the  Pennsylvania  section 
of  the  canal. 

How  many  reservoirs  have  the  company  in  use,  in  connection  with  the  railroad, 
and  how  are  they  named  or  designated? 

We  have  four,  embraced  in  this  question,  and  named  as  follows:  Stillwater 
reservoir,  on  Lackawanna  creek,  twenty-five  acres.  On  Racket  brook,  there  are 
two  small  reservoirs  and  contain  about  sixty  acres.  Stanton  Pond  reservoir,  on  the 
east  side  of  the  mountain,  contains  two  hundred  and  thirty  acres,  more  or  less. 
(Answered  under  protest). 

Can  you  tell  anything  near  the  expense  of  constructing  these  reservoirs,  with  the 
cost  of  the  land  ? 

It  cannot  be  short  of  ten  thousand  dollars.  (Answered  under  protest). 

Can  you  tell  the  cost  of  constructing  the  railroad  to  Carbondale  ? 

Not  without  reference.  (Answered  under  protest.) 

Can  you  tell  the  cost  of  the  annual  repairs  on  the  railroad  ? 

I  cannot ;  I  do  not  disburse  the  money,  and  my  attention  has  not  been  called 
to  it.  (Answered  under  protest.) 

Do  you  hold  the  title  to  any  property,  the  equitable  interest  in  which  belongs  to 
the  Delaware  and  Hudson  canal  company  ! 

Yes.  (Answered  under  protest.) 

In  what  manner  has  the  Delaware  and  Hudson  canal  company,  any  interest  in  the 
property,  the  title  of  which  is  vested  in  you  ? 

I  have  purchased  lands  and  taken  the  titles  in  my  name,  which  I  have  held  in 
trust  for  the  company.  I  have  sold  these  lands,  and  the  monies,  whether  due  or 
collected,  belong  to  the  company  ;  but  at  no  time  have  the  lands  so  held  in  trust  for 
them,  when  added  to  the  lands  held  in  their  own  name,  exceeded  five  thousand 
acres.  These  lands,  thus  purchased  by  me,  have  been  for  the  purpose  of  obtaining 
right  of  way,  and  the  lands  sold  by  me,  have  been  the  residue  of  tracts  not  needed 
for  that  purpose.  (Answered  under  protest.) 

Adjourned  to  meet  at  this  place  this  afternoon  at  three  o’clock. 


Honesdale,  June  28,  1851,  ? 

3  o’clock,  P.  M.  y 

The  committee  met  pursuant  to  adjournment.  Present :  all  the  members. 

The  examination  of  Mr.  Archbald  was  resumed. 

Do  you  know  of  any  person  who  holds  the  title  to  any  real  estate,  the  equitable 
interest  in  which  belongs  to  the  Delaware  and  Hudson  canal  company. 

I  know  of  only  one  person  beside  myself ;  he  has  in  trust  about  one  hundred 
acres  belonging  to  the  Stillwater  reservoir,  which  the  company  has  offered  to  sell 
for  one  thousand  dollars.  (Answered  under  protest.) 
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Is  the  person  who  holds  this  land  a  director  ora  share-holder  in  the  Delaware  and 
Hudson  canal  company  ? 

I  know  he  is  not  a  director,  and  I  think  he  is  not  a  share-holder  ;  he  became  the 
owner  of  this  land  about  two  years  ago — this  amount  of  land  added  to  what  I  hold, 
and  the  amount  owned  by  the  company  in  its  own  name,  does  not  amount  to  five 
thousand  acres.  (Answered  under  protest.) 

How  much,  if  any,  of  the  capital  of  the  Deknvare  and  Hudson  canal  company, 
has  been  expended  in  the  construction  of  the  railroad  and  its  appurtenances? 

I  could  not  answer  without  reference  to  the  books  of  the  company.  (Answered 
under  protest.) 

Where  would  be  the  proper  place  to  get  the  information  necessary  to  answer  the 
last  question  ? 

In  the  city  of  New  York,  at  their  office. 

Is  there  a  sufficient  supply  of  water  at  Honesdale  for  the  canal,  without  reser¬ 
voirs  ? 

No,  there  is  not ;  we  have  often  been  short  of  water,  but  believe  we  have  a  supply 
with  them. 

Question  by  Mr.  Woodward. — Has  the  Delaware  and  Hudson  canal  company, 
ever  operated  in  real  estate  with  a  view  to  profit,  or  only  with  a  view  to  supply  the 
canal  and  railroad  with  water  power  and  right  of  way  ? 

Not  with  a  view  to  profit,  but  only  for  the  uses  of  the  canal  and  railroad,  so  far  as 
I  know. 

By  same. — What  was  the  capacity  of  the  canal  in  1828  ? 

It  was  with  great  difficulty  that  a  few  boats  were  got  through  the  canal ;  the  banks 
were  not  sufficiently  settled,  and  a  great  deal  of  work  had  to  be  done  before  it  could 
be  used. 

By  same. — Can  you  state  what  number  of,  men  are  employed  by  the  company  on 
the  railroad  and  in  the  mines,  and  what  sum  of  money  is  paid  daily  or  monthly  in 
mining  and  transporting  coal  ? 

We  must  have  nearly  two  thousand  men  employed  ;  our  expenses  are  from  $1,800 
to  $2,000  per  day  in  mining  and  transporting  coal  to  Honesdale,  and  keeping  the  rail¬ 
road  and  mines  in  repair. 

By  same. — State  what  number  of  miles  of  railroad  under  ground  you  have  built 
in  the  mines  of  the  company. 

The  main  and  lateral  roads  will,  in  the  aggregate,  amount  to  over  twenty-five 
miles.  These  roads  under  ground  are  for  cars  carrying  two  thousand  five  hundred 
pounds. 

By  committee. — What  is  the  power  obtained  from  the  water  wheels,  used  for? 

It  is  used  for  the  propulsion  of  the  cars  and  nothing  else. 

By  same. — Has  the  Delaware  and  Hudson  canal  company,  at  any  time,  owned 
more  than  five  thousand  acres  of  land,  so  far  as  you  know  ? 

They  have  not. 

Signed  in  the  presence  of  the  committee. 

JAMES  ARCHBALD. 


Daniel  Blandin ,  sworn  : 

Where  do  you  reside,  and  what  is  your  official  connection  with  the  Delaware  and 
Hudson  canal  company  ? 

I  live  about  half  a  mile  from  Honesdale,  and  am  employed  at  Honesdale  as  col¬ 
lector. 

How  long  have  you  been  employed  as  collector  ? 

Two  years  last  fall. 

Are  all  boats  that  leave  Honesdale  provided  with  a  clearance  ? 

Yes. 
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How  are  the  various  articles  of  freight  designated  in  the  clearance  ? 

The  bill  of  lading  is  furnished  me  by  the  person  who  ships  the  goods,  and  put 
on  the  clearance,  classifying  all  the  articles  that  pay  one  rate  of  toll. 

Is  a  record  or  transcript  of  the  clearances  kept  by  you,  at  your  office,  in  a  hook  ? 

Yes. 

If  a  boat  is  cleared  at  Honesdale,  destined  for  tide-water,  with  a  cargo  on  which 
toll  is  charged  or  paid,  where  is  it  paid  ? 

It  is  paid  at  Honesdale. 

Is  it  a  general  rule  that  all  freight  on  which  toll  is  charged  or  paid,  that  the  same 
is  paid  at  the  point  where  it  is  cleared  from  ? 

At  the  point,  or  at  the  next  collector’s  office.  Thus,  if  freight  be  shipped  at  a 
point  beyond  a  collector’s  office,  the  toll  is  paid  at  the  first  collector’s  office  it  passes. 

What  do  you  do  with  the  clearances  that  reach  your  office,  from  the  several  points 
below  you  ? 

Those  that  come  from  Hawley,  I  check,  and  the  others  are  already  checked — I 
preserve  them,  and  at  the  end  of  the  month  send  them  all  to  the  office  at  Rondout. 

What  is  done  with  the  clearances  at  Rondout  ? 

I  cannot  say,  they  are  all  sent  there  to  be  examined. 

Can  the  company  at  any  time  designate  the  articles  passing  through  the  canal, on 
which  tolls  have  been  paid  ? 

By  reference  to  the  clearances  and  the  coal  permits,  they  can. 

Can  you  tell  how  much  toll  was  received  at  your  office  the  last  financial  year? 

I  can  by  reference  to  my  books. 

How  many  collectors  are  there  on  the  Pennsylvania  section  of  the  canal  ? 

Two. 

Signed  in  the  presence  of  the  committee. 

D.  BLANDIN. 

Thomas  H.  R.  Tracy ,  sworn: 

Where  do  you  reside,  and  what  is  your  official  connection  with  the  Delaware  and 
Pludson  canal  company  ? 

I  reside  in  Honesdale,  and  am  at  present  the  superintendent  of  the  Pennsylvania 
section  of  the  Delaware  and  Hudson  canal. 

How  long  have  you  been  such  ? 

Nineteen  years,  of  the  entire  section,  and  of  portions  of  it,  since  the  11th  of  March, 
1829. 

What  are  the  particular  duties  connected  with  your  station  ? 

The  general  supervision  of  the  Pennsylvania  section  of  the  canal  and  its  appur¬ 
tenances,  such  as  reservoirs,  feeders,  feeder  dams,  lock  tenders,  watchmen  on  the 
canal,  its  general  repairs,  its  alterations  and  improvements,  its  enlargements,  and  the 
payment  of  nearly  all  the  persons  employed  thereon,  under  the  direction  of  R.  F. 
Lord,  Engineer. 

How  many  reservoirs  are  there  on  the  Pennsylvania  section  of  the  canal,  and 
how  many  acres  does  each  contain  ? 

There  are  eight  ol  them,  independent  of  any  and  all  that  Mr.  Archbald  named, 
in  his  evidence.  They  are  designated  as  follows  : 
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These  are  all  the  reservoirs  now  in  use  ;  there  are  several  other  sites  that  are  not 
yet  occupied  for  the  purpose  of  reservoirs. 

How  many  feeders  are  there  on  the  Pennsylvania  section  of  the  canal. 

We  take  in  the  water  of  the  Lackawaxen  below  Honesdale  four  times.  We  take 
in  once  on  the  branch  of  the  same  stream  above  Honesdale.  We  bringthe  waters  of 
Walienpaupack  across  the  Lackawaxen  stream,  at  the  mouth  of  that  stream.  There 
are  also  several  streams  that  empty  their  waters  into  the  canal  on  the  levels. 

Adjourned  to  meet  at  this  place  on  Monday,  June  30th,  1851,  at  half-past  eight 
o’clock,  A.  M. 


Monday,  June,  30,  1851,  8£  o’clock,  A.  M. 

The  committee  met,  pursuant  to  adjournment. 

Present:  Messrs.  Penniman,  Walker,  and  Morris. 

The  examination  of  R.  F.  Lord  resumed. 

Can  you  state  what  was  the  cost,  per  mile,  for  the' construction  of  the  whole  line  of 
the  Delaware  and  Hudson  canal  ? 

Not  without  reference  to  the  books  of  the  company ;  they  can  be  examined  in 
New  York  city. 

How  many  locks  are  there  on  the  New  York  section  of  the  canal,  and  what  are 
the  dimensions  thereof? 

Seventy-two  lift  locks  and  one  guard  lock ;  the  lifts  are,  for  seven,  eight  feet,  for 
six  about  twelve  feet,  two  about  eleven  feet,  and  the  others  are  ten  feet  lifts  ;  they  are 
fifteen  feet  wide  and  one  hundred  feet  between  the  gates. 

Can  you  state  what  property  and  works  belong  to  the  canal  at  Honesdale,  and  if 
so,  please  make  out  a  memorandum  thereof,  and  it  will  be  appended  to  the  journal  as 
your  answer  to  this  question  ? 

There  is  a  dry  dock  for  repairing  canal  boats,  an  office  for  the  collector  and  en¬ 
gineer,  and  house  for  the  lock-tender. 

Has  the  company  ever  constructed  or  erected  platforms,  docks,  and  necessary  fix¬ 
tures  for  public  convenience,  upon  their  canal  or  railroad  ? 

They  have  upon  the  canal,  and  it  has  been  frequently  done  by  individuals  who 
have  the  right  of  dockage. 

Do  you  hold  the  title  to  any  property,  the  equitable  interest  in  which  belongs  to 
the  Delaware  and  Hudson  canal  company  ? 

I  do  not.  , 

Do  you  know  any  person  that  does  ? 

I  do  not. 

Are  there  any  important  improvements  and  repairs,  that  will  necessarily  have  to 
be  made  to  the  Pennsylvania  section  of  the  canal,  within  the  next  two  years,  so  far 
as  you  are  able  to  judge  from  its  present  condition,  independent  of  the  enlargement 
now  in  progress  ? 

There  will  be,  in  order  to  sustain  it  in  its  present  condition  and  capacity. 

Can  you  state  the  probable  aggregate  expense,  ol  such  improvements  and 
repairs  ? 

It  is  impossible  to  answer  the  question  with  any  degree  of  accuracy,  but  it  will 
be  a  considerable  amount. 

Are  the  rates  of  toll  on  the  New  York  and  Pennsylvania  sections  of  the  canal, 
equal  and  uniform  per  mile,  on  all  articles  transported  over  them  ? 

The  same  toll  sheet  is  used  for  both  sections  of  the  canal,  and  it  is  uniform  in  its 
application,  as  it  appears  on  the  face  of  the  toll  sheet. 
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Is  the  rate  of  toll  on  the  transportation  of  coal  the  same  on  the  two  sections  per 
ton,  per  mile  ? 

It  is  not.  The  maximum  rate  fixed  by  law,  on  the  New  York  section,  is  'eight 
cents  per  mile  per  ton,  and  on  the  Pennsylvania  section,  one  cent  and  a  half  per 
ton  per  mile. 

Are  the  rates  established  by  the  company  on  coal  the  same  on  the  two  sections  ? 

It  is  one-half  cent  per  ton  per  mile  on  the  Pennsylvania  section,  and  one  cent  and 
a  half  per  ton  per  mile  on  the  New  York  section. 

Does  the  company  make  any  allowance  to  the  Commonwealth  of  Pennsylvania, 
for  transporting  its  own  coal,  or  other  tonnage  of  its  own,  on  the  Pennsylvania  section 
of  the  canal  ? 

I  believe  not.  1 

Can  you,  from  the  books  and  memoranda  in  your  possession,  make  out  a  distinct 
statement  of  all  the  moneys  paid  out  by  you  for  the  original  construction  of  the 
canal,  for  repairs  year  by  year,  and  for  enlargement  of  the  Pennsylvania  section  of 
the  canal  ? 

I  think  I  can,  and  will  furnish  it  as  soon  as  possible,  to  be  appended  to  the 
report. 

The  amount  paid  out  by  me,  on  account  of  the  Pennsylvania  section  of  canal, 
including  original  construction,  repairs  and  superintendence,  improvements  and 
general  enlargement  of  the  canal,  has  been  year  by  year  as  follows : 


Memorandum  of  moneys  paid  year  by  year. 
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Up  to  17th  July,  1851 

-  $33,039  80 
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$1,413,496  98 

In  the  statement  No.  2,  furnished  by  Mr.  Musgrave,  there  is  a  charge  for  repairs 
and  superintendence,  for  the  year  1850,  of  $54,548  y4^ — can  you  inform  the  commit¬ 
tee  of  what  items  this  aggregate  is  made  up  ? 

It  is  made  up  of  the  ordinary  superintendence  and  repairs  of  the  canal,  lock-ten¬ 
ders  wages,  and  repairing  the  canal  after  the  two  unusual  and  extraordinary  floods, 
so  far  as  disbursed  by  me,  which  was  the  principal  portion  of  the  amount. 
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Have  any  lands  or  other  property,  been  purchased  with  moneys  charged  against 
the  Pennsylvania  section  of  the  canal ;  which  property  was  subsequently  sold  and 
the  avails  passed  to  the  earnings  or  profit  account  of  the  company? 

I  think  not,  but  cannot '  answer  positively  without  reference  to  the  books  in  New 
York. 

How  many  acres  of  land  do  the  company  now  hold  in  Pennsylvania  ? 

I  cannot  say  without  reference  to  the  records,  and  the  title  papers  are  kept  in 
New  York  ;  and  so  far  as  my  knowledge  extends,  the  company  own  no  lands,  except 
coal  lands,  and  such  as  are  deemed  essential  for  the  operations  of  the  canal,  railroad 
and  appurtenances. 

Do  the  items  rendered  in  statement,  No  2,  for  the  costs  and  repairs  of  the  canal, 
include  the  price  paid  for  any  tracts  of  land,  afterwards  laid  out  into  town  plots  ? 

Not  so  far  as  I  have  any  knowledge. 

Are  the  original  costs  of  the  reservoirs  and  feeders,  and  the  annual  repairs  on  the 
Pennsylvania  section,  charged  to  the  Pennsylvania  section  ? 

They  are. 

Would  there  be  a  sufficiency  of  water  for  the  Pennsylvania  section,  without  the 
aid  of  these  reservoirs  and  feeders  ? 

There  would  not ;  it  was  developed  at  an  early  day  that  it  would  be  necessary  to 
resort  to  artificial  means  to  make  a  supply  for  the  canal,  and  we  would  now  be  without 
a  sufficient  supply  of  water,  without  such  provision. 

Would  there  be  a  sufficient  supply  of  water  for  the  New  York  section,  without 
these  reservoirs  and  feeders  on  the  Pennsylvania  section  ? 

There  would  be  a  sufficient  supply,  as  the  Delaware  river  affords  an  abundance 
of  water,  from  which  the  New  York  section  is  fed  at  the  point  of  connection. 

At  which  end  is  the  Delaware  water  admitted  into  the  aqueduct  ? 

The  water  is  taken  into  the  canal  from  the  Delaware,  on  the  New  York  shore,  near 
the  New  York  end  of  the  aqueduct,  and  the  connection  with  the  aqueduct  in  said 
feeder  is  by  three  locks  in  a  cluster. 

Question  by  Judge  Woodward. — Is  there  not  another  aqueduct  across  the  Lacka- 
waxen,  above  the  Delaware  aqueduct,  and  belonging  to  the  Pennsylvania  section  ? 

There  is. 

By  same. — Were  not  the  old  locks  raised  and  made  higher  several  times  before 
what  is  called  the  enlargement  was  commenced  ? 

Their  height  had  been  increased  from  time  to  time,  to  correspond  with  the  improve¬ 
ments  made  on  the  main  trunk  of  the  canal,  previous  to  the  general  enlargement. 

By  same. — Were  these  improvements  and  enlargements  of  the  canal,  from  time  to 
time,  necessary  for  the  increased  tonnage  on  the  canal,  to  lessen  freight,  and  to  sus¬ 
tain  a  fair  competition  with  other  lines  of  improvement  in  the  country  ? 

I  believe  they  were  as  a  means  of  making  the  work  productive. 

By  same. — Was  the  New  York  section  enlarged  and  improved  at  the  same  time 
as  the  Pennsylvania  section,  and  for  similar  purposes  ? 

The  work  has  been  prosecuted  simultaneously  on  both  sections,  and  for  similar 
purposes. 

By  same. — Describe  the  circumstances  which  made  those  aqueducts  necessary? 

It  was  found,  that  although  a  small  business  could  be  prosecuted  without  serious 
delay,  that  an  increased  business,  to  which  that  on  the  canal  had  reached,  could  not 
be  so  prosecuted  with  the  large  number  of  boats  in  consequence  of  the  delay  oc¬ 
casioned  by  floods  and  other  circumstances,  rafting,  &c.,  incident  to  the  river,  as 
originally  crossed  in  the  pool  above  the  dam.  The  delays  occasioned  by  the  river 
in  so  crossing,  had  become  a  serious  embarrassment  to  the  navigation  of  the  canal. 

By  same. — Is  there  not  more  tonnage  transported  on  the  New  York  section  than 
on  the  Pennsylvania  section  of  the  canal? 

There  is.  The  first  sixty  miles  from  tide-water,  is  through  a  thickly  settled  and 
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improved  country,  portions  of  which  abound  in  cement  and  lime,  which  is  exten¬ 
sively  manufactured  for  the  Atlantic  market;  and  there  are  several  other  manufac¬ 
turing  interests. 

By  same.— You  were  asked  if  the  company  made  any  allowance  to  the  Common¬ 
wealth  for  its  own  coal,  and  other  tonnage,  transported  over  the  Pennsylvania  section 
of  the  canal.  Has  not  the  company,  annually  complied  with  the  third  section  of  the 
act  of  the  9th  day  of  February,  1826,  which  requires  a  full  and  complete  report  of 
the  amount  of  tolls  taken  on  the;  canal,  in  the  State  of  Pennsylvania? 

I  have  always  understood  they  have.  I  have  seen  notices  of  their  reception  by 
the  Legislature,  and  have  never  heard  any  fault  found  with  such  reports. 

By  Mr.  Dimmick. — Is  the  Pennsylvania  section  built  alongside  of,  and  contiguous 
to  the  Lackawaxen  river,  and  has  it  not  been  frequently  subjected  to  great  damage 
by  floods  ? 

It  is  mainly  so  built;  and  it  has  frequently  been  seriously  injured  by  ice  and  other 
floods  in  the  Lackawaxen.  Some  portions  have  been  entirely  swept  away  to  its  bed, 
at  different  times  ;  other  portions  have  been  entirely  overflowed,  and  the  banks  swept 
away. 

By  same. — What  number  of  men  are  employed  by  the  Delaware  and  Hudson 
canal  company,  excluding  the  coal  mines  and  railroad;  and  what  amount  of  money 
is  disbursed  daily  or  monthly  for  the  labor  of  those  men? 

There  are  employed,  on  both  sections  of  the  canal,  including  boat-men,  lock-ten¬ 
ders,  repairing,  and  superintending  the  canal,  including  transhipment  of  coal  at  Hones- 
dale  and  Rondout,  about  four  thousand  two  hundred  men;  their  daily  pay  averages 
over  $4,000. 

By  committee. — You  have  stated  that  the  locks  on  the  Pennsylvania  section,  have 
been  several  times  increased  in  heighth.  Can  you  state  at  what  time  those  improve¬ 
ments  were  made  ? 

The  most  extensive  improvements,  previous  to  the  enlargement,  were  made  be¬ 
tween  1841  and  1847. 

Was  the  expense  of  these  improvements  charged  to  the  Pennsylvania  section  of 
the  canal ? 

All  improvements  made  on  the  Pennsylvania  section  have  been  charged  to  it. 

You  have  also  stated,  that  those  and  other  improvements,  were  rendered  necessary, 
in  order  to  accommodate  the  increased  business,  and  to  render  the  work  profitable. 
In  what  manner  is  the  Commonwealth  of  Pennsylvania  benefited  by  these  improve¬ 
ments  ? 

I  do  not  think  the  canal,  with  its  original  dimensions,  could  have  been  made  a 
source  of  income  to  the  State  or  others ;  and  was  only  rendered  profitable  by  im¬ 
provements  to  increase  its  capacity,  and  to  reduce  the  cost  of  freight  and  transporta¬ 
tion  on  it;  the  State  has  been  benefited  by  the  increased  amount  of  labor  the  work 
has  required,  and  taxation,  on  profits  derived  from  the  business  on,  and  incident  to  it, 
and  by  the  greatly  increased  value  of  real  estate  in  its  vicinity. 

Has  the  rate  of  toll  on  the  canal  been  decreased  in  consequence  of  the  improve¬ 
ments  and  enlargements  thereof? 

I  think  the  rate  per  mile  has  not  been  decreased,  except  as  exhibited  by  the  toll 
sheets.  The  aggregate  amount  of  toll  received  has  been  increased.  Previous  to 
the  enlargement,  there  was  a  reduction  of  thirty-three  per  cent,  allowed  to  increase 
the  business  on  the  canal  by  having  boats  provided,  and  the  risk  incurred  by  running 
them  direct  to  the  cities  of  Albany  and  New  York,  without  the  expense  of  trans¬ 
shipment  at  tide- water.  By  the  enlargements,  the  canal  is  competent  for  the  passage 
of  boats  that  are  deemed  to  be  safe  on  the  Hudson  river,  and  the  reduction  of  thirty- 
three  per  cent,  on  the  toll  has  been  abolished,  as  will  appear  from  the  toll  sheets. 

Since  these  improvements  have  been  completed,  have  the  rates  of  toll  on  coal  been 
reduced  on  either  section,  and  how  much  ? 

The  rate  has  been  reduced  on  the  Pennsylvania  section  from  one  and  a  half  cents 
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per  mile  to  one-half  cent  per  mile,  per  ton,  as  will  appear  by  the  toll  sheets  before 
the  committee.  The  rate  on  the  New  York  section  is  one  and  a  half  cents  per  mile, 
per  ton,  except  when  the  rate  is  changed  by  special  contract. 

Does  all  the  anthracite  coal  received  at  Rondout,  enter  the  canal  at  Honesdale  ? 

It  enters  the  canal  either  at  Honesdale  or  Hawley. 

Can  you  explain  the  reason  why  the  rate  of  toll,  on  coal,  is  less  on  the  Pennsylvania 
section,  than  on  the  New  York  section  of  the  canal? 

It  has  been  deemed  expedient  to  encourage  the  transportation  of  coal  by  the  New 
York  and  Erie  raailroad,  which  does  not  come  so  directly  in  competition  with  Hudson 
river  market.  In  special  contracts  the  rate  has  not  been  different  on  the  two  sections, 
for  coal  passing  agreeably  to  such  contracts. 

Do  you  consider  the  reports  to  the  Legislature,  of  the  amount  of  tolls  received  on 
the  Pennsylvania  section  of  the  canal,  full  and  complete,  which  does  not  charge  all 
tonnage  passing  over  said  canal  with  tolls  ? 

Whether  the  coal  or  other  tonnage  of  the  company,  are  by  law  subject  to  tolls,  is 
a  question  of  construction,  which  is  not  my  duty  to  decide,  but  I  believe  both  the 
company  and  the  State,  have  considered  such  reports  as  have  been  made  full  and 
complete. 

Do  you  consider  the  Pennsylvania  section  of  the  canal  a  public  highway  ? 

I  do,  subject  to  certain  regulations  agreeably  to  the  acts  of  the  Legislature. 

In  any  of  the  acts  of  Assembly  of  the  State  of  Pennsylvania,  relative  to  the 
Pennsylvania  section  of  the  canal,  are  any  articles  of  merchandise,  or  tonnage  of 
any  description,  exempted  from  toll? 

So  far  as  I  am  aware,  the  acts  only  limit  the  maximum  rate  of  toll,  and  do  not 
prohibit  a  lower  rate,  or  require  that  tolls  shall  be  charged  on  coal  or  other  tonnage, 
owned  and  transported  by  the  company. 

Do  you  consider  that  the  State  has  a  right  to  possess  the  Pennsylvania  section  of 
the  canal,  on  the  terms  mentioned  in  the  eighteenth  section  of  the  act  of  13th  of 
March,  1823  ? 

I  am  not  a  lawyer,  and  do  not  deem  myself  competent  to  put  a  proper  construc¬ 
tion  upon  the  eighteenth  section  of  said  act,  in  connection  with  the  other  acts  of  the 
Legislature,  in  relation  to  the  Delaware  and  Hudson  canal  company. 

What  proportion  does  the  amount  of  tolls  credited  to  the  Pennsylvania  section  of 
the  canal,  bear  to  the  cost  of  said  improvement  ? 

The  company  do  not  consider  that  the  advantages  of  the  improvement  made,  are 
sufficiently  developed  to  form  a  test ;  and  I  cannot  state  what  the  proportion  is,  with¬ 
out  reference  to  the  company’s  books  in  New  York. 

Adjourned  to  meet  at  same  place  at  half  past  one  o’clock. 


Monday  Afternoon,  June  30,  1851, 

Id  o’clock,  P.  M.  5 

Committee  met  pursuant  to  adjournment.  Present :  Messrs.  Penniman,  Walker, 
and  Morris. 

The  examination  of  R.  F.  Lord  was  resumed. 

By  committee. — If  you  take  into  consideration  the  tonnage  shipped  by,  and  for  the 
company,  and  for  other  persons,  over  the  Pennsylvania  section  of  the  canal,  what 
comparison  would  there  be  to  the  whole  amount  of  tonnage  of  all  kinds  passing  over 
the  New  York  section? 

I  think  five-sixths  of  all  tonnage  passing  over  any  part  of  the  canal,  passes  over 
the  Pennsylvania  section,  and  the  toll  paid  on  the  Pennsylvania,  section,  bears  the 
same  proportion  to  the  whole  toll  paid  on  the  same,  as  twenty-five  bears  to  one  hun¬ 
dred  and  eight. 
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Have  the  company  yards  for  the  sales  of  coal  at  Rondout,  and  elsewhere  ? 

They  have  a  yard  at  Rondout  ;  there  are  also  yards  in  New  York,  with  which  I 
am  not  particularly  acquainted  ;  also  some  in  Brooklyn,  with  which  I  am  not  acquain¬ 
ted. 

Out  of  -what  fund  are  the  contingent  expenses  of  those  yards  paid  ? 

As  those  expenditures  do  not  come  under  my  observation,  I  cannot  say. 

Signed  in  the  presence  of  the  committee,  June  30,  1851. 

RUSSEL  F.  LORD. 

The  examination  of  T.  H.  R.  Tracv,  resumed. 

To  whom  does  the  land,  occupied  by  the  reservoirs,  now  belong? 

The  fee  simple  of  a  portion  of  them,  belong  to  the  company  ;  to  the  balance  they 
Bold  the  right  to  flow,  which  implies  the  right  to  build  upon. 

"What  do  we  understand  by  the  term  “  the  right  to  flow  ?” 

That  the  title  to  a  portion  of  those  lands,  have  been  in  the  company,  and  they 
have  sold  them  again,  reserving  the  rights  necessary  for  reservoirs  ;  upon  others 
they  have  bought  the  right  to  flow,  and  to  build  reservoirs. 

Can  you  name  one  or  more  of  those  tracts  which  the  company  have  sold,  in  which 
they  have  reserved  the  right  to  flow  ? 

Caja  pond  is  one  of  them,  and  sold  to  Richard  L.  Seeley.  White  Oak  pond  is  one 
of  them.  Cramer  pond  is  also  one  of  them.  Swamp  reservoir  below  the  Cramer 
pond  is  another  of  them.  Cranberry  marsh  is  another. 

How  many  acres  of  land  does  the  company  own  at  this  time,  in  connection  with 
tie  canal,  not  including  coal  lands  ? 

Ninety  acres  of  land,  which  is  flowed  by  water,  together  with  other  small  parcels 
for  gardens  to  the  lock-tenders’  houses,  gravel  beds  for  repairing  the  canal,  and  for 
stone.  These  constitute  all  the  lands  that  I  am  aware  of  the  company  owning,  in 
connection  with  the  canal,  and  its  navigation;  I  mean  in  fee  simple. 

How  many  acres  have  the  company,  in  which  they  reserved  the  right  to  flow, 
and  where  they  bought  the  right  to  flow  ? 

I  cannot  answer  without  reference  to  the  title  papers,  what  number  of  acres  those 
rights  pertain  to,  but  can  give  an  estimate  of  land  that  I  think  will  be  flown  by  those 
rights. 

Do  you  hold  the  title  to  any  property,  the  equitable  interest  in  which  belongs  to 
the  Delaware  and  Hudson  canal  company  ? 

I  do  not,  that  I  am  aware  of. 

Do  you  know  of  any  person  that  does  ? 

I  do  not,  otherwise  than  from  hearing  the  testimony  of  Mr.  Archbald. 

Does  the  company  mine  its  own  coal  ? 

I  cannot  answer,  as  I  do  not  know  any  thing  of  the  operations  at  Carbondale. 

Do  you  know  whether  the  company  own  any  coal  lands  ? 

Only  from  hearing  the  officers  say  so.  I  never  saw  any  of  the  title  papers. 

Were  you  in  the  employ  of  the  company,  when  the  canal  was  first  completed  ;  and 
when  was  it  completed  ? 

I  was  in  the  employ  of  the  company,  and  the  first  business  of  any  importance, 
was  done  in  1829,  commencing  after  the  first  of  July  that  year;  and  I  think  it  never 
will  be  completed  ;  it  is  like  a  “  Beech  woods  farm,”  it  will  always  want  to  be  made 
better. 

How  many  tons  burthen  did  the  locks  pass  in  1829  ? 

The  water  in  the  canal,  that  year,  would  only  float  boats  of  twenty-seven  tons,  or 
thereabout. 

How  often  have  the  locks  since  that  time  been  enlarged,  to  admit  boats  of  a  larger 
dimensions,  prior  to  1947  ? 

The  locks  were  raised  twice,  and  perhaps  more  times. 
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Do  you  know  the  cost  of  the  repairs  of  the  canal,  up  to  1847 1 

1  do  not. 

Do  you  know  the  cost  of  the  enlargements,  up  to  the  present  time  ? 

I  have  no  means  of  knowing  the  aggregate  amount. 

Do  the  company  furnish  boats  and  horses  for  the  transportation  of  their  coal  to 
market  ? 

They  furnish  boats  to  a  great  extent,  but  not  horses  to  my  knowledge,  and  sell 
them  to  those  who  run  them,  to  be  paid  for  at  so  much  a  trip,  in  the  transportation 
of  coal. 

Has  this  always  been  the  arrangement  on  the  canal  ? 

The  arrangement  has  been  a  little  different  some  years,  but  it  has  always  amounted 
to  about  the  same  thing,  as  I  think. 

Has  the  company  any  steamboats  on  the  Hudson  river,  for  the  purpose  of  towing 
barges  ? 

I  think  not ;  but  I  am  not  sure  ;  I  have  no  means  of  knowing. 

So  far  as  you  know,  has  the  company  settled  with  the  owners  of  property  for  the 
land  taken  in  making  the  canal,  originally  ? 

So  far  as  claims  have  been  presented  for  damages,  I  believe  they  have  been  settled. 

By  Judge  Woodward. — Does  the  company  own  any  lands  in  connection  with  the 
canal,  which  are  not  indispensable  to  the  business  of  the  canal  ? 

They  do  not,  in  my  opinion. 

By  same. — Has  the  company  ever  operated  in  real  estate,  as  a  business  and  source 
of  profit  ? 

They  have  not ;  they  have  suffered  loss,  in  the  aggregate,  in  all  purchases  and 
sales  of  real  estate,  of  which  I  have  spoken. 

By  same. — Was  the  raising  of  the  locks  prior  to  1847,  of  which  you  have  spoken, 
for  the  purpose  of  admitting  boats  of  larger  dimensions,  or  of  passing  boats  of  same 
dimensions  with  larger  cargoes  ? 

It  was  for  the  purpose  of  passing  boats  deeper  laden,  and  consequently  larger 
freight. 

By  same. — How  large  boats,  as  to  capacity  for  tonnage,  would  the  locks,  after  the 
raising  of  them,  pass  ? 

After  the  first  raising  of  the  locks,  the  capacity  of  boats  were  increased  from  thirty 
to  forty  tons.  The  second  raising  of  the  locks,  the  capacity  of  the  boats  was  from 
forty  to  fifty  tons.  Boats  are  now  carrying  perhaps,  on  an  average,  about  one  hundred 
and  six  tons,  and  may,  when  the  enlargement  is  completed,  carry  one  hundred  and 
twenty-five  tons,  and  perhaps  more. 

By  same. — What  was  the  cost  of  freight  on  coal  per  ton,  before  the  improvements 
were  commenced  from  Honesdale  to  Rondout,  and  what  has  been  the  influence  of 
these  improvements,  on  the  price  of  freight  ? 

The  price  of  freight,  up  to  the  time  of  making  our  permanent  improvements,  would 
average  about  $1  84  per  ton,  from  Honesdale  to  Rondout.  I  think  these  brought 
the  price  down ;  I  think  to  about  one  dollar  per  ton  ;  the  average  now  is  about  niney- 
five  cents  per  ton,  but  we  have  not  yet  the  full  advantages  of  our  enlargement,  and 
the  price  of  freight  may  still  be  reduced. 

It  was  stated  by  Mr.  Lord,  that  the  rate  of  toll,  on  coal,  on  the  Pennsylvania 
section  of  the  canal,  was  reduced  in  order  to  encourage  the  transportation  of  coal  by 
the  way  of  the  New  York  and  Erie  railroad.  Has  it  had  that  effect  ? 

It  has,  to  some  extent,  but  I  think  not  to  the  extent  that  was  expected,  by  that 
reduction. 

By  same. — Has  the  agents  or  officers  of  the  company,  used  the  funds  of  the  com¬ 
pany,  in  merchandising  or  trade  at  any  time,  so  far  as  you  know  ? 

Not  to  my  knowledge.  (Answered  under  protest.) 


68 


REPORT  AND  JOURNAL  OF  COMMITTEE  ON 


By  Judge  Woodward. — Has  the  difference  of  tolls  on  the  two  sections,  had  the 
effect  of  keeping  any  dealers  in  coal  off  the  line  of  the  canal  ? 

I  think  not. 

Signed  in  presence  of  the  committee,  June  30,  1851. 

THOS.  H.  R.  TRACY. 


Richard  L.  Seely,  sworn : 

Where  do  you  reside  ? 

In  Honesdale. 

Have  you  any  official  connection  with  the  Delaware  and  Hudson  canal  company  ? 

No. 

Did  you  ever  purchase  a  tract  of  land  from  the  company  ? 

I  have  purchased  two  tracts  of  land  from  the  company. 

State  where  those  tracts  wrere  situated,  and  under  what  restrictions  and  reserva¬ 
tions,  they  were  purchased. 

The  first  was  purchased  some  two  or  three  years  ago,  a  lot  perhaps  of  fifteen  acres. 
1  am  not  aware  that  there  is  any  reservation  in  the  title.  This  was  an  exchange  for 
property  of  mine,  taken  for  the  right  of  way,  for  the  railroad  track. 

The  second  tract  is  the  Caja  Pond  tract,  some  three  hundred  and  forty  acres,  or 
thereabouts ;  on  that  tract,  they  make  a  reservation  of  the  right  of  flow  for  a  reser¬ 
voir;  that  title  passed  last  winter;  I  had  been  negotiating  for  this  tract  for  several 
years;  I  have  been  told  that  they  considered  that  tract  pledged  to  me,  but  there  was 
a  difficulty  about  the  reserve  they  wanted  to  make  ;  they  finally  made  me  pay  as 
much  more  for  it  as  the  interest  would  have  amounted  to,  if  I  had  bought  it  at  first ; 
they  took  in  part  payment,  a  tract  of  mine,  that  was  cut  off  from  my  main  tract, 
wffiich  was  necessary  for  them,  at  the  same  price  per  acre,  that  I  gave  them  for  theirs. 

Do  the  company  pay  the  taxes  on  these  lands  that  they  flow  ? 

They  will  pay  it,  I  expect. 

Was  the  sale  of  this  tract  of  land  to  you,  made  in  consequence  of  any  proceedings 
in  the  Legislature,  with  reference  to  this  investigation  ? 

I  think  not. 

Signed  in  presence  of  the  committee,  June  30,  1851. 

R.  L.  SEELY. 

Adjourned  to  meet  in  New  York  city,  on  Wednesday  the  2d  of  July,  1851, at  the 
rooms  of  the  Delaware  and  Hudson  canal  company,  No.  31,  Wall  street. 


City  of  New  York,  Wednesday,  July  2,  1851. 

The  committee  met  at  the  rooms  of  the  Delaware  and  Hudson  canal  company, 
31  Wall  street,  pursuant  to  adjournment  from  Honesdale. 

Present:  Messrs.  Penniman,  Morris,  and  Walker. 

Mr.  Musgrave,  vice-president  of  the  company,  and  Messrs.  Woodward  and  Dim- 
micK,  the  counsel  of  the  company,  were  present. 

After  some  time  spent  in  consultation,  the  committee  prepared  a  number  of  ques¬ 
tions,  and  submitted  them  to  the  company,  to  have  answers  returned  to-morrow 
morning,  the  3d  instant. 

The  committee  then  adjourned,  to  meet  at  same  place  on  to-morrow,  the  3d  of 
July,  at  9  o’clock,  A.  M. 
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City  of  New  York,  July  3,  1851.  ) 

9  o’clock,  A.  M.  5 

The  committee  met  this  day  pursuant  to  adjournment. 

Present:  Messrs.  Penniman,  Walker,  and  Morris. 

Isaac  N.  Seymour,  sworn: 

Where  do  you  reside,  and  what  is  your  official  connection  with  the  Delaware  and 
Hudson  canal  company? 

I  reside  in  New  York,  and  am  treasurer  of  the  Delaware  and  Hudson  canal  com¬ 
pany. 

How  long  have  you  been  treasurer  ? 

I  was  appointed  on  19th  of  November,  1844. 

Had  you  any  official  connection  with  the  company  prior  to  1844  ? 

Yes;  I  was  appointed  book-keeper  to  the  company  in  1825,  and  was  book-keeper 
and  secretary  up  to  1845. 

Are  the  books  and  accounts  of  the  company  so  kept,  as  to  show  on  their  face,  the 
receipts  and  expenditures  on  the  Pennsylvania  section,  separate  and  apart  irom  the 
New  York  section  ? 

They  are. 

Are  the  receipts  and  expenditures  of  the  canal,  kept  separate  and  apart,  from  the 
receipts  and  expenditures  of  the  railroad? 

They  are. 

What  is  the  capital  stock  of  the  Delaware  and  Hudson  canal  company? 

It  consists  of  seventy-two  thousand  shares  of  $100  each,  $7,200,000. 

What  amount  of  loans,  of  a  permanent  character,  have  the  Delaware  and  Hudson 
canal  company  contracted,  with  their  date  and  the  amount  of  each? 

In  1827,  the  State  of  New  York  loaned  her  credit  to  the  company,  in  certificates 
payable  January  1, 1848,  at  five  per  cent,  interest  per  annum,  for  $500,000 ;  in  1829, 
«a  further  issue  of  her  credit  was  made  to  the  company,  of  $300,000,  bearing  interest 
of  four  and  a  half  per  cent,  per  annum,  principal  payable  January  1,  1850;  in  1831, 
the  company  issued  their  bonds  payable  April  1,  1838,  with  six  per  cent,  interest 
convertible  into  stock  of  the  company,  at  par,  at  the  option  of  the  holder,  for  $300,000 ; 
in  1834,  a  further  issue  of  bonds  was  made,  payable  in  ten  years,  with  a  like  privi¬ 
lege  of  conversion  at  six  per  cent,  interest,  for  $284,000  ;  making  in  all  $1,384,000, 
all  of  which  has  been  paid,  principal  and  interest,  at  or  before  maturity.  (Answered 
under  protest.) 

What  amount  of  loans  of  a  temporary  character  have  been  contracted  by  the  com¬ 
pany  ?  State  the  amount,  with  their  dates. 

The  number  of  transactions  of  this  nature,  during  the  last  twenty-six  years,  twenty 
of  which  the  company  exercised  their  privilege  of  banking,  has  been  so  numerous, 
that  it  would  be  impossible  to  reply  definitely  to  this  question.  (Answered  under 
protest.) 

State  what  kind  of  property,  represents  the  amount  of  capital  and  loans,  distin¬ 
guishing  the  same  as  to  canals,  railroads,  real  estate,  railroad  equipments,  canal 
equipments,  &c.,  &c.,  &c.  ? 

This  is  answered  in  detail  by  the  replies  to  No.  5,  6,  7,  8,  9,  10;  there  will  be  some 
discrepancies  between  the  amounts  contained  in  this  answer,  and  those  found  in  state¬ 
ment  No.  2,  furnished  by  the  company,  to  the  committee,  which  is  explained  by  the 
fact,  that  some  of  the  items  of  charges,  contained  in  the  books  of  the  company,  were 
not  considered  proper  subjects  of  charge  in  making  out  the  statement ;  the  company 
wish  it  distinctly  understood,  that  neither  of  these  two  statements  are  to  be  considered, 
as  furnishing  exactly  the  items  of  the  statement  to  be  made  in  1853. 

How  much  of  this  capital  and  loans,  is  represented  by  the  Pennsylvania  section 
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of  the  canal,  and  its  appurtenances?  State  the  amount,  without  calculations  of  in¬ 
terest,  leaving  that  for  future  consideration. 

Up  to  1st  of  March  last,  the  date  of  the  last  vouchers  received,  $1,526,281  27. 

How  much  of  said  capital  and  loans,  are  represented  by  the  New  York  section  of 
the  canal  and  its  appurtenances  ?  State  the  amount  without  interest. 

Up  to  the  1st  of  March  last,  the  date  of  the  last  vouchers  received,  $3,871,620  27. 
(Answered  under  protest). 

How  much  of  said  capital  and  loans,  are  represented  by  the  railroad  and  its  appur¬ 
tenances,  without  calculating  interest  ? 

Up  to  the  1st  of  March  last,  the  date  of  the  last  vouchers  received,  $744,415  30. 

How  much  of  said  capita]  is  represented  by  real  estate  ?  State  the  amount,  and 
where  located. 

In  Pike,  Wayne  and  Luzerne  counties,  Pennsylvania,  $57,008  32  ;  in  the  State 
of  New  York,  $177,908  37,  making  together  $234,916  69.  (Answered  under 
protest). 

How  much  is  represented  bv  the  canal  equipments,  such  as  boats,  steam-tugs,  &c. 
$445,913  69. 

How  much  is  represented  by  any  other  property?  State  the  kind  of  property. 

The  balance  of  the  capital,  is  represented  by  coal  breaking  machines,  appendages 
and  fixtures  of  coal  yards;  coal  on  hand;  coal  sold  and  unpaid  for;  ledger  bal¬ 
ances,  &c.,  &c. 

What  was  the  original  cost  of  the  Pennsylvania  section  of  the  canal;  when  was  it 
finished  for  navigation,  and  what  was  the  capacity  of  boats  passing  over  it,  as  to 
tonnage  ? 

In  answer  to  these  queries,  I  would  say,  that  the  company,  seeing  itself  authorised 
to  build  a  canal,  with  a  view  to  the  transportation  of  its  coal  to  market,  finished  its 
canal  in  1829,  so  as  to  pass  boats  of  about  twenty-five  tons  burthen  ;  but  finding  that 
a  canal  of  such  capacity,  could  not  supply  the  increasing  demand  for  coal,  and  the 
increasing  business  along  the  line,  the  company  went  on  from  year  to  year,  to  raise 
the  banks  and  the  locks,  so  as  to  hold  more  water  and  pass  larger  boats,  until  it  was 
found,  in  1847,  that  the  canal  could  be  made  to  accomplish  the  purposes  for  which  it 
was  designed,  only  by  very  material  enlargements,  both  of  the  locks  and  trunk  of 
the  canal ;  they  accordingly  commenced  the  work  of  enlargement,  with  a  view  of 
adapting  the  canal  to  the  demands  of  the  business  ;  and  already  it  is  competent  to 
pass  boats  of  one  hundred  tons  burthen,  and  upwards;  and  such  boats  are  actually 
jengaged  in  transporting  coal  on  it ;  as  the  enlargement  progresses  to  perfection,  it  is 
Expected  that  the  capacity  and  usefulness  of  the  canal,  will  be  considerably  advanced 
beyond  the  present  point;  in  making  these  improvements  and  enlargements,  the 
company  have  had  reference  to  the  objects  which  induced  the  Legislature,  to  au¬ 
thorise  them  to  construct  a  canal  navigation,  without  limit  as  to  size  and  capacity  ; 
these  improvements,  have  had  the  effect,  of  bringing  increased  tonnage  on  the  canal, 
whereby  an  increase  of  tolls  lias  accrued;  of  cheapening  the  cost  of  transportation, 
while  at  the  same  time  it  has  increased  the  profitableness  of  boating;  of  increasing 
the  labor  and  population  employed  in  the  development  and  production  of  coal  for 
market,  and  of  increasing  the  value  of  real  estate,  and  multiplying  the  objects  of 
taxation,  in  that  part  of  Pennsylvania,  through  which  the  canal  passes.  Had  the 
canal  been  retained  in  the  condition  it  was  in  1829,  coal  could  not  be  transported  on 
it  now  at  a  profit,  and  it  would  have  become  comparatively  valueless,  to  either  the 
company,  or  the  Commonwealth. 

You  have  stated,  that  the  Pennsylvania  section  of  the  canal,  tvas  completed  for 
navigation,  in  1829.  What  was  the  cost  per  mile,  for  constructing  the  whole  line  of 
the  canal,  from  Honesdale  to  Rondout,  at  the  time  you  have  named  ? 

I  am  unable  to  reply  to  this  question,  for  reasons  stated  in  my  answer  to  the  ques¬ 
tion  immediately  proceeding. 
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Can  you  state  the  original  cost  of  the  Pennsylvania  section  of  the  canal,  when 
completed,  in  1829,  for  the  passage  of  boats,  of  twenty-five  tons  burthen  ? 

The  amount  charged  against  the  Pennsylvania  section  of  the  canal,  on  31st  of 
December,  1829,  as  appears  by  the  ledger,  was  $459,471  99;  but  a  very  large 
balance,  which  cannot  be  definitely  ascertained,  was  afterwards  charged  for  work 
done  prior  to  that  time,  or  stood  charged  to  the  contractors  that  had  performed  the 
work,  and  was  afterwards  transferred  to  the  cost  of  this  section. 

You  have  stated,  that  there  was  a  large  balance  beyond  the  amount  of  $459,471  99, 
charged  to  the  Pennnsylvania  section  of  the  canal ;  about  what  sum  did  this  balance 
amount  to  after  December  31,  1829  ? 

I  cannot  estimate  it ;  some  of  the  contractors  also  claimed  more  money  for  their 
work  than  the  company  were  willing  to  allow  ;  and  in  some  instances,  the  amount 
had  to  be  settled  by  litigation,  and  it  would  be  difficult  to  trace  it  up  with  accuracy 
at  present. 

Do  any  of  the  items,  that  you  are  unable  to  trace  up,  appear  in  statement,  No.  2, 
presented  by  Mr.  Musgrave  ? 

I  have  no  doubt  they  do,  and  have  no  doubt  it  is  correct,  but  I  have  not  examined 
it  myself. 

You  have  stated,  that  the  books  and  accounts  of  the  Pennsylvania  section  of  the 
canal,  are  kept  separate,  from  the  books  and  accounts  of  the  New  York  section. 
Would  not  the  books  of  the  company,  show  when  this  large  sum  you  speak  of,  was 
paid  ? 

They  will  show,  after  a  careful  investigation,  requiring  a  very  considerable  length 
of  time.  The  money  is  first  advanced  and  charged  to  the  engineers,  and  afterwards, 
as  we  are  furnished  with  statements  and  vouchers,  they  are  charged  to  their  proper 
occount ;  the  expenditures,  in  question,  run  through  a  term  of  several  years,  and 
would  be  difficult  to  separate. 

Is  the  balance,  referred  to  in  the  last  question,  for  constructing  the  Pennsylvania 
section,  greater  or  less  in  amount,  than  the  sum  shown  by  the  books  of  the  company, 
to  have  been  paid  by  the  company,  on  the  31st  December,  1829,  so  far  as  you  know  ? 

This  amount  of  balance  so  due,  I  think,  was  less  than  the  sum  as  shown  by  the 
books  of  the  company,  on  December  31,  1829. 

Were  you  the  book-keeper  at  this  time,  December  31,  1829  ? 

I  was  one  of  the  book-keepers,  but  had  nothing  to  do  with  the  canal  ledger,  at  that 
time. 

In  constructing  the  canal,  was  an  account  opened  with  each  section  ? 

There  was. 

Who  was  the  engineer  on  the  Pennsylvania  section,  prior  to  1830? 

In  1829,  and  preious,  John  B.  Jervis  was  principal  engineer  ;  Messrs.  Balwin,  Lord, 
Mills  and  Archbald  were  assistant  engineers  ;  Mr.  Allen  was  principal  assistant. 

Does  not  the  act  of  Assembly  of  this  Commonwealth,  passed  9th  of  February,  1826, 
require  the  locks  to  be  of  certain  dimensions  ? 

It  authorised  the  company,  to  construct  the  locks,  of  such  dimensions,  as  the  engi¬ 
neers  of  the  company  may  deem  most  suitable  and  expedient ;  provided  the  same  shall 
be  of  sufficient  capacity  to  admit  boats,  arks,  craft,  or  other  vessels,  of  25  tons  bur¬ 
then,  any  thing  in  the  said  act  to  the  contrary  notwithstanding. 

In  constructing  the  New  York  and  Pennsylvania  section  of  the  canal,  was  the 
capital  considered  one  fund  ? 

It  was  considered  one  fund,  but  the  expenses  of  constructing  each  section,  was 
charged  against  itself  respectively. 

Did  the  certificates  of  stock,  designate  on  their  face,  whether  they  were  issued  for 
each  section,  or  not  ? 

The  certificates  of  stock,  had  no  reference  to  either  section,  but  represented  the 
capital  stock  of  the  Delaware  and  Hudson  canal  company.  (Answered  under  pro¬ 
test.) 
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Do  you  know,  when  each  section  of  canal  was  put  under  contract  ? 

I  do  not  recollect. 

Do  you  recollect,  when  each  section  was  finished,  for  navigation  purposes? 

I  do  not  recollect  distinctly  when  they  were  so  finished. 

Is  there  any  record  in  the  office,  which  will  show,  when  they  were  first  put  under 
contract,  and  when  they  were  first  completed,  for  navigation  purposes? 

I  do  not  recollect  any  books  or  memoranda,  showing  when  they  were  put  under 
contract,  or  when  completed. 

On  which  section  of  the  canal  did  boats  first  run? 

I  have  no  knowledge  on  that  point. 

Can  you  state  the  annual  expenses  for  repairs,  separating  the  same  from  superin¬ 
tendence  and  improvements,  from  the  year  1829? 

I  can  answer  the  amount  for  each  year  of  superintendence  and  repairs  jointly,  as 
they  are  so  kept  in  our  books,  but  cannot  answer  them  separately. 

What  is  the  amount  of  these  expenditures  jointly? 

As  near  as  can  be  ascertained  from  the  books,  the  amount  annually  expended  for 
repairs  and  supervision  of  the  Pennsylvania  section  of  the  canal,  was  as  follows: 


To 

and  including  1830 

- 

- 

- 

- 

- 

- 

$46,087  41 

In 

1831 

- 

- 

- 

- 

- 

- 

26,539  31 

*4 

1832 

- 

- 

- 

- 

- 

- 

19,163  91 

44 

1833 

. 

- 

. 

- 

- 

- 

20,924  92 

44 

1834 

- 

- 

- 

- 

• 

- 

16,063  31 

44 

1835 

- 

- 

- 

- 

- 

- 

17,621  55 

44 

1836 

- 

- 

- 

- 

- 

- 

28,856  40 

44 

1837 

- 

- 

. 

- 

- 

- 

36,405  03 

44 

1838 

- 

- 

- 

- 

- 

. 

25,565  01 

1839 

- 

- 

. 

- 

- 

- 

38,560  53 

44 

1840 

- 

- 

- 

- 

- 

- 

14,938  37 

44 

1841 

- 

- 

- 

- 

- 

- 

29.609  67 

44 

1842 

- 

- 

- 

- 

- 

- 

29,174  52 

44 

1843 

- 

- 

- 

- 

• 

- 

27,965  61 

44 

1844 

- 

- 

. 

- 

- 

- 

27,552  93 

44 

1845 

- 

- 

- 

- 

- 

- 

27,100  38 

44 

1846 

- 

- 

- 

- 

_ 

- 

29,346  12 

44 

1847 

- 

- 

- 

- 

- 

- 

28,884  38 

44 

1848 

- 

- 

- 

- 

- 

- 

28,352  07 

44 

1849 

- 

- 

. 

- 

. 

- 

28,300  73 

44 

1850 

- 

- 

- 

- 

- 

- 

50,548  40 

Can  you  furnish  the  amount  of  expenditures  on  the  Pennsylvania  section  of  the 
canal,  for  enlargements  since,  and  including,  1847  ? 

It  amounts  to  $492,867  04,  so  far  as  we  have  it  charged.' 

Will  not  the  books  and  accounts  of  the  company,  enable  you  to  separate  the  charges 
for  repairs  and  superintendence  yearly? 

The  books  will  not,  but  the  vouchers  may;  but  it  will  require  a  considerable  time 
to  separate  the  charges. 

Does  the  table  in  answer  to  a  previous  question,  include  permanent  improve¬ 
ments  prior  to  1847  ? 

It  does  not. 

Does  it  include  the  cost  of  the  enlargement  in  1847  ? 

It  does  not. 

Has  the  capital  stocks  employed  in  the  Pennsylvania  section  of  the  canal,  de¬ 
creased  since  the  year  1847  ? 

It  has  not  decreased. 
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Can  you  furnish  a  statement,  of  the  amount  of  the  capital  stock  of  the  Delaware 
and  Hudson  canal  company,  employed  in  the  Pennsylvania  section  of  the  canal, 
from  the  commencement,  to  the  present  time,  year  by  year  ? 

March  1,  1826  ------ 

“  1827  ------ 

“  1828  . 

“1829  . 

“  1830  . 

“  1831  . 

‘•'1832  . 

“  1833  ------ 

“1834  . 

“  1835  . 

“  1836  ------ 

“  1837  ------ 

“  1838  . 

“  1839  ------ 

“  1840  ------ 

“  1841  . 

“1842  . 

»  1843  . 

“  1844  . 

“  1845  . 

“  1846  . 

“  1847  ------ 

“  1848  ------ 

“  1849  . 

“  1850  . 

“  1851  . 

(Answered  under  protest). 

How  was  this  additional  increase  of  capital  stock,  created  from  year  to  year  ? 

By  creating  new  stock,  and  by  loans,  finally  paid  off  in  increasing  the  capital 
stock.  (Answered  under  protest). 

When  the  new  stock  was  issued,  was  it  taken  by  persons  at  par,  or  at  the  market 
price  ? 

It  was  always  assigned  (except  in  one  instance)  to  parties  who  were  stockholders 
at  par;  in  one  instance  when  we  increased  our  capital,  the  stockholders  were  credited 
with  twenty-five  dollars  on  each  share,  assigned  to  them,  out  of  the  surplus  on  hand. 
This  twenty-five  dollars,  credited  to  the  stockholders,  was  made  use  of  to  help  pay 
off  the  first  loan,  that  became  due,  to  the  State  of  New  Y’ork  ;  the  State  had  loaned 
its  credit  for  $500,100  to  the  company.  Prior  to  1845,  our  capital  was  19,220  shares, 
of  one  hundred  dollars  each,  $1,922,000  ;  in  1845  we  doubled  our  capital  and  had 
38,440  shares,  of  one  hundred  dollars  each,  $3,844,000  ;  in  1848  we  added  19,220 
shares  of  one  hundred  dollars  each,  making  a  total  of  $5,766,000.  We  were  authorised 
to  increase  to  $6,000,000,  leaving  a  balance  of  2,340  shares  which  were  sold  at 
auction  in  1850  at  a  premium  ;  all  other  increases  of  stock,  except  the  one  sold  at 
auction,  were  divided  among  the  stockholders,  at  par.  In  December,  1850,  the 
stockholders,  authorised  an  increase  of  the  stock,  to  the  extent  of  $1,500,000  ;  of  this 
amount,  $1,200,000  was  divided  among  the  stockholders  at  par,  leaving  three  thou¬ 
sand  shares  not  made  use  of;  making  the  present  capital  $7,200,000.  (Answered 
under  protest). 

How  was  the  surplus  fund  of  the  company  created  ? 

Out  of  the  earnings  or  profit  of  the  company,  and  out  of  the  profits  of  the  bank¬ 
ing  powers,  exercised  by  the  company,  for  twenty  years,  under  the  law  of  New  Yfirnk  5 
and  out  of  the  profits  of  stock  sold  at  a  premium.  (Answered  under  protest). 


$47,916  21 
55,267  29 
80,110  41 
397,398  10 
482,990  55 
511, ”£32  95 
473,386  17 
582,123  30 
672,816  46 
673,496  04 
674,661  04 
675,827  72 
683,323  26 
686,423  26 
688,141  58 
690,796  58 
693,823  08 
696,624  58 
721,933  87 
735,265  66 
757,583  06 
780,013  43 
796,259  38 
913,837  92 
1,252,935  79 
1,526,281  27 
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From  what  sources  have  the  company  derived  its  revenue  or  income? 

From  coal  operations,  tolls,  profits  from  real  estate,  &c.,  and  formerly  from  banking 
operations,  in  the  State  of  New  York,  &c.,  &c.  (Answered  under  protest). 

Were  the  debts  which  the  company  owed  the  State  of  New  York,  paid  out  of  the 
earnings  or  profits  of  the  company? 

They  were  paid  by  increasing  the  capital  stock  of  the  company,  and  out  of  the 
profits  of  the  company.  (Answered  under  protest). 

How  were  the  bonds  originally  issued  by  the  company,  paid? 

They  were  converted  into  capital  stock.  (Answered  under  protest). 

When  the  company  increased  its  capital  stock,  was  it  not  so  increased  by  the 
surplus  of  the  profits  of  the  company? 

In  1845,  an  increase  of  the  capital  stock,  to  the  amount  of  nineteen  thousand  two 
hundred  and  twenty  shares  was  made,  and  on  this  amount  of  shares,  a  credit  of 
twenty-five  dollars,  on  each  share,  was  made  out  of  the  surplus,  as  alluded  to  in  a 
previous  answer ;  but  no  other  increase  was  made,  or  any  part  thereof,  out  of  any 
surplus  of  the  company.  (Answered  under  protest). 

Did  the  company  pay  Maurice  Wurts,  any  sum  of  money,  for  the  franchises  con¬ 
ferred  on  him  by  the  Commonwealth  of  Pennsylvania? 

They  paid  him  for  the  coal  lands  purchased  from  him  ;  but  I  cannot  say  that  they 
paid  him  for  the  franchises  or  not. 

So  far  as  you  know,  do  the  books  and  accounts  of  the  company,  show  that  they 
paid  Maurice  Wurts  any  money,  for  such  purpose  ? 

I  do  not  know  they  do. 

Do  you  consider  the  Pennsylvania  section  of  the  canal,  a  public  highway  ? 

I  have  never  formed  an  opinion  upon  that  subject. 

Does  the  act  of  Assembly,  relative  to  the  Delaware  and  Hudson  canal  company, 
which  refer  to  the  Pennsylvania  section  of  the  canal,  authorise  the  company  to  charge 
toll  on  merchandise  passing  over  the  same  ? 

They  do  authorise  the  company  to  charge  toll  on  merchandise  passing  over  the 
canal. 

Does  the  company  own  coal  lands  ? 

They  do. 

Where  are  they  located  ? 

They  are  located  in  Luzerne  county. 

How  many  acres  do  the  company  own  in  Luzerne  county  ? 

4,199  acres. 

Does  the  company  own  any  other  coal  lands ;  and  have  they  at  any  one  time  owned 
more  than  five  thousand  acres  of  land  in  Pennsylvania  ? 

I  think  not. 

For  what  purpose,  is  the  real  estate  owned  by  the  company,  in  Wayne  and  Pike 
counties  held  by  them,  and  how  many  acres  are  there  ? 

About  eighty  acres  are  flowed  by  water ;  about  ten  acres  are  held  for  lock-tenders’ 
gardens,  and  lock-houses,  gravel  beds  for  repairing  canal,  &c.;  about  one  hundred 
acres  are  held  for  the  purpose  of  supplying  stone,  gravel,  brush,  &c.,  for  re¬ 
pairs  to  canal.  This  being  held  in  connection  with  the  Lackawaxen  and  Delaware 
aqueducts ;  as  also  a  small  remnant  of  land  in  Honesdale. 

Is  the  rate  of  toll  on  the  two  sections  uniform,  and  equal  per  ton,  per  mile  ? 

They  are  not.  The  rate  of  toll  on  coal,  on  the  Pennsylvania  section,  is  less  than 
that  on  the  New  York  section,  to  encourage  the  transportation  of  coal,  going  west,  on 
the  New  York  and  Erie  railroad. 

Do  you  hold  the  title  to  any  property,  the  equitable  interest  in  which  belongs  to 
the  Delaware  and  Hudson  canal  company  ? 
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I  do  not ;  there  is  no  real  estate  in  my  name  individually,  which  belongs  to  the 
company. 

Do  you  know  any  person,  who  holds  any  real  estate,  the  equitable  interest  in  which, 
belongs  to  the  Delaware  and  Hudson  canal  company  ? 

I  know  of  none,  excepting,  as  was  referred  to  in  Mr.  Archbald’s  testimony. 

Would  the  improvement  and  enlargement  of  the  Pennsylvania  section  of  the  canal, 
have  been  made,  but  to  accommodate  the  company  to  transport  its  own  coal,  over  the 
same  ? 

I  cannot  positively  answer  this  question  ;  but  there  were  considerations  other  than 
transporting  the  company’s  own  coal,  such  as  transporting  the  coal  of  the  Penn¬ 
sylvania  coal  company,  and  other  parties,  thereby  increasing  our  toll. 

Do  the  company  own  the  coal  lands  at  Carbondale,  which  supplies  them  with 
coal  ? 

They  do. 

Do  they  mine  their  own  coal? 

They  do. 

By  what  authority  do  they  mine  coal  and  merchandise  it? 

We  do  it  by  authority  of  our  own  charter,  and  the  laws  of  the  States  of  Pennsyl¬ 
vania  and  New  York. 

Can  you  point  to  the  section  of  law  of  the  State  of  Pennsylvania,  which  authorises 
the  company  to  mine  coal  and  merchandise  it  ? 

The  preamble  to  the  act  of  1st  day  of  April,  1825,  entitled  a  supplement  to  the  act 
entitled,  “An  Act  to  improve  the  navigation  of  the  river  Laxawaxen  and  also  by  an 
act  entitled,  a  further  supplement  to  the  act  entitled,  “An  Act  to  improve  the  river 
Laxawaxen,”  passed,  March  13,  1823,  which  two  acts,  in  connection  with  the  act  of 
the  New  York  Legislature,  incorporating  the  company,  are  the  acts  which  authorise 
the  company  to  mine  and  transport  coal,  as  I  understand  it. 

Have  the  company  any  powers  or  privileges,  which  they  exercise  in  Pennsylvania, 
which  are  not  derived  from  the  Legislature  of  that  State  ? 

I  have  not  examined  the  subject,  and  I  am  not  sufficiently  informed  in  the  law  to 
answer  the  question. 

Are  all  the  lands  owned  and  held  by  the  company,  within  ten  miles  of  the  Laxa¬ 
waxen  ? 

I  am  not  sufficiently  acquainted  with  the  subject  to  answer. 

Adjourned  to  meet  at  this  place  on  Saturday  next,  the  5th  inst.,  at  9  o’clock,  A.M. 


New  Yk>RK  City,  July  5,  1851,  > 

9  o’clock,  A.  M.  5 

Committee  met,  pursuant  to  adjournment.  Present :  all  the  committee. 

The  examination  of  Mr.  Seymour  was  resumed. 

Was  there  any  difference  in  the  rates  of  toll,  on  coal,  on  the  Pennsylvania  section, 
and  New  York  section,  previous  to  the  completion  of  the  New  York  and  Erie  rail¬ 
road,  west  of  the  Laxawaxen  ? 

There  was  a  difference  in  1845,  and  since. 

When  was  the  New  York  and  Erie  railroad  completed  to  the  Laxawaxen? 

1  do  not  know. 

Does  the  company  charge  toll  for  the  transportation  of  coal  and  other  merchandise 
of  its  own  passing  over  the  Pennsylvania  section  of  the  canal? 

They  do  not. 

Do  the  New  York  and  Erie  railroad  company,  carry  coal  east  or  west,  which  they 
receive  from  the  Delaware  and  Hudson  canal  company  ? 
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The  railroad  does  not  carry  coal  for  us,  but  they  receive  it  for  customers  who  buy 
from  us. 


Where  is  the  point  at  which  the  railroadj'eceives  coal  from  the  canal? 

At  Port  Jervis,  in  Orange  county,  N.  Y.,'and  at  the  mouth  of  the  Lackawaxen,  in 
Pike  county,  Pennsylvania. 

Do  the  books  of  the  company  show,  how  much  coal  per  annum,  the  New  York 
and  Erie  railroad  company  purchased  from  the  canal  company  ?  if  yes,  how  much  ? 
It  appears  from  the  books  that  they  purchased  in 


cat 


1847  .... 

1848  .... 

1849  .... 

1850  .... 
and  was  all  delivered  at  Rondout,  I  believe. 


1,1OO^050  tons  coal. 

2,883 1-*-  “  “ 

6,847|§  “  “ 

7  Q99  fi  « 


11 


Has  the  discrimination  in  the  rate  of  toll,  per  ton  per  mile,  between  the  two  sec¬ 
tions,  had  the  effect  to  increase  the  sale  of  coal,  by  the  canal  company  ? 

I  think  it  has  not  so  much  as  was  expected. 

Are  the  clearances  on  the  canal,  after  being  examined  at  Rondout,  sent  to  the  office 
at  New  York  ? 

No. 


How  are  the  current  expenses  of  the  Pennsylvania  section  of  the  canal  paid,  and 
out  of  what  funds  ? 

They  are  paid  by  Mr.  Lord,  to  whom  the  money  is  sent,  from  this  office,  and  are 
paid  out  of  the  surplus  capital  and  earnings  of  the  company. 

Adjourned  to  meet  at  this  place  at  3£  o’clock. 


City  of  New  York,  July  5,  1851,  ? 

Saturday  afternoon,  3 5  o’clock.  $ 

The  committee  met  pursuant  to  adjournment.  Present:  all  the  members. 

The  examination  of  Mr.  Seymour  was  resumed. 

Can  you  state  the  amount  of  tolls  the  company  received  from  the  Pennsylvania 
coal  company,  for  transporting  coal,  over  the  canal,  for  the  year  1850  ? 

$58,328  26.  | 

Is  any  part  of  that  sum,  embraced  in  the  amount  of  tolls  received,  stated  in  the  J 
report  made  to  the  Legislature  of  Pennsylvania? 

So  much  of  it  as  belongs  to  the  Pennsylvania  section  of  the  canal,  is  embraced  in 
that  report. 

Who  was  the  engineer  that  constructed  the  railroad  for  the  Pennsylvania  coal  i 
company  ? 

I  believe  Mr.  Archbald  was  the  principal  engineer. 

Was  the  Pennsylvania  coal  company’s  railroad,  built  with  the  capital  of  the  Dela¬ 
ware  and  Hudson  canal  company  ? 

It  was  not. 

Have  any  of  the  funds  of  the  Delaware  and  Hudson  canal  company,  been  used  in 
constructing  the  Pennsylvania  coal  company’s  railroad,  or  in  equipping  the  same  ?  ' 

They  have  not. 

What  amount  of  tonnage,  other  than  coal,  on  which  no  toll  was  charged,  passed 
over  the  Pennsylvania  section  of  the  canal,  from  the  commencement  up  to  the  pre¬ 
sent  time,  per  annum? 

No  other  articles  are  passed  over  the  canal,  without  paying  toll,  unless  it  is  the 
articles  that  we  send  up  to  Honesdale  and  Carbondale,  for  the  use  of  our  own  works 
and  men;  and  of  some  of  these,  we  have  no  account  of  the  weight,  and  I  cannot  ( 
answer  the  amount  of  such  tonnage. 


DELAWARE  AND  HUDSON  CANAL  COMPANY. 


77 


What  number  of  tons  of  coal  were  passed  over  the  Pennsylvania  section  of  the 
canal,  from  the  Pennsylvania  coal  company’s  mines,  in  the  year  1850  ? 

About  111,000  tons,  which  came  into  the  canal  at  Hawley. 

Will  the  books  and  accounts  of  the  company,  show  what  amount  of  tonnage,  other 
than  coal,  has  passed  over  the  Pennsylvania  section  of  the  canal,  without  paying 
toll,  per  annum  ? 

They  will  not. 

Can  you  state  the  length  of  the  Pennsylvania  section  of  the  canal? 

It  is  between  twenty-four  and  twenty-five  miles. 

Can  you  state  what  amount  of  tolls,  have  been  received  on  the  Pennsylvania  sec- 
ion  of  the  canal,  from  the  commencement  up  to  the  present  time,  annually  ? 


In  1829 

1830 

1831 

1832 

1833 

1834 

1835 

1836 

1837 

1838 

1839 

1840 

1841 

1842 

1843 

1844 

1845 

1846 

1847 

1848 

1849 

1850 


$45 
2,510 

2.677 
3,843 
5,279 
5,102 
4,605 
4,248 

3.678 
3,360 
3,494 
3,985 
3,874 
3,286 
3,806 
3,529 
4,333 
5,825 
7,050 
9,079 
7,967 

17,998 


01 

35 

01 

79 

52 

61 

92 

17 

98 

24 

05 

20 

78 

42 

33 

67 

45 

08 

83 

98 

69 

87 


What  number  of  tons  of  coal  per  annum,  have  been  transported  over  the  Penn- 
ylvania  section  of  the  canal,  from  the  commencement  up  to  the  present  time  ? 

.n  1829  -------  -  7,000  tons. 


1830 

1831 

1832 

1833 

1834 

1835 

1836 

1837 

1838 

1839 

1840 

1841 

1842 

1843 

1844 

1845 

1846 

1847 

1848 

1849 

1850 


43,000  “ 
54,000  “ 
84,600  “ 
111,777  “ 
43,700  “ 
90,000  “ 
103,861  “ 
115,387  “ 
78,207  “ 
122,300  “ 
148,470  “ 
192,270  “ 
205,253  “ 
227,605  “ 
251,005  “ 
273,435  “ 
320,000  “ 
388,200  “ 
437,500  “ 
454,240  “ 
550,417  “ 
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Of  which  111,194  was  coal  from  the  Pennsylvania  coal  company,  entering  at  Haw¬ 
ley. 

What  amount  of  moneys  have  been  divided  among  the  stockholders,  in  the  form 
of  dividends  per  annum,  and  the  amount  per  cent,  of  the  same,  from  the  commence¬ 
ment  up  to  the  present  time  ? 


1832, 

1833,  34 

1839,  7 

1840,  7 

1841,  84 

1842,  9 

1843,  8 

1844,  8 

1845,  9 
1846, 16 

1847,  20 

1848,  18 

1849,  16 

1850,  14 


$51,950  50 
52,720  50 
134,092  00 
134,092  00 
163,146  00 
172,980  00 
153,760  00 
153,760  00 
211,420  00 
445,904  00 
576,600  00 
661,162  00 
730,360  00 
809,248  00 


It  is  also  proper  to  state,  that  there  were  five  dividends,  made  prior  to  1832,  out  of 
the  profits  of  the  banking  operations  of  the  company,  the  canal,  up  to  this  time,  not 
having  earned  anything  on  which  to  make  a  dividend.  The  bank  charter  expired 
on  November  19,  1844.  The  dividends  up  to  and  including  1844,  include  the  profits 
from  banking. 


What  amount  of  money  has  been  reserved  per  annum,  as  a  contingent  or  surplus 
fund,  from  the  commencement  up  to  the  present  time,  and  what  does  it  amount  to  at 
the  present  time  ? 

The  surplus  on  hand  each  year,  after  paying  expenses  and  dividends,  was  as 
follows : 


1833 

- 

- 

- 

- 

- 

- 

- 

- 

$6,113  22 

1834 

- 

- 

k 

- 

- 

- 

- 

- 

None 

1835 

- 

- 

- 

- 

- 

- 

- 

- 

None 

1836 

- 

- 

- 

- 

- 

- 

- 

- 

25,490  41 

1837 

- 

- 

- 

- 

- 

- 

- 

- 

138,011  21 

1838 

- 

- 

- 

- 

- 

- 

- 

- 

160,694  39 

1839 

- 

- 

- 

- 

- 

- 

- 

- 

246,886  46 

1840 

- 

- 

- 

- 

- 

- 

- 

- 

208,064  35 

1841 

- 

- 

- 

- 

- 

- 

- 

- 

235,356  32 

1842 

- 

- 

- 

- 

- 

- 

- 

- 

495,867  16 

1843 

- 

- 

- 

- 

- 

- 

- 

- 

534,036  55 

1844 

- 

- 

- 

- 

- 

- 

- 

- 

548,182  69 

1845 

- 

- 

- 

- 

- 

- 

- 

- 

58,706  43 

1846 

- 

- 

- 

- 

- 

- 

- 

- 

37,209  45 

1847 

- 

- 

- 

- 

- 

- 

- 

- 

252,280  77 

1848 

- 

- 

- 

- 

- 

- 

- 

- 

118,460  13 

1849 

- 

- 

- 

- 

- 

- 

t 

- 

122,231  35 

1850 

- 

- 

- 

- 

- 

- 

- 

- 

69,954  82 

The 

amount  of 

surplus 

at  the 

close  of 

our 

financial 

year,  1850, 

was  69,954  T802a 

dollars. 


Was  the  enlargement  of  the  Pennsylvania  section  done  by  contract,  or  did  the 
company  do  the  work  itself? 

It  was  all  done  by  the  company. 

What  constitutes  the  contingent  expenses  of  the  canal  company  ? 

They  consist  of  rents,  salaries,  coal-yard  expenses,  transferring  and  delivering 
coal,  &c.,  &c. 
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What  proportion  of  the  contingent  expenses  of  the  company,  are  charged  against 
the  Pennsylvania  section  of  the  canal? 

No  part  of  these  expenses  are  charged  against  the  Pennsylvania  section  of  the 
canal,  but  they  are  taken  out  of  the  profits  of  the  year’s  business. 

Adjourned  to  meet  at  this  place  on  Monday  next,  the  7th  July,  at  nine  and  a  half 
o’clock,  A.  M. 


City  of  New  York,  July  7,  1851,  ) 

9s  o’clock,  A.  M.,  5 

The  committee  met  pursuant  to  adjournment,  at  the  rooms  of  the  Delaware  and 
Hudson  canal  company.  All  the  members  present. 

The  examination  of  Mr.  Seymour  resumed. 

Is  the  Pennsylvania  section  of  the  canal,  known  as  the  “  slack-water  navigation,” 
authorised  to  be  made  by  the  third  section  of  an  act,  entitled  “An  Act  to  improve 
the  navigation  of  the  river  Lackawaxen,”  passed  by  the  General  Assembly  of  the 
Commonwealth  of  Pennsylvania,  on  the  13th  of  March,  1823  ? 

It  is. 

Prior  to  the  construction  of  the  aqueduct  across  the  Delaware  river,  were  the  com¬ 
pany  responsible  to  the  owners  of  rafts,  arks  and  boats,  which  were  injured  or  de¬ 
stroyed  in  passing  the  dam  ? 

They  were,  and  still  are,  so  far  as  rafts  are  concerned,  but  the  owners  of  arks  and 
boats  are  held  liable  for  their  own  negligences  ;  and,  also,  upon  the  feeder  dams, 
upon  the  Laxawaxen,  the  company  pay  damages,  annually,  more  or  less. 

How  much  will  these  damages  amount  to  ? 

I  think  $2000  a  year,  or  more,  and  there  is  no  outstanding  claims,  to  my  knowledge, 
except  for  the  last  spring. 

How  many  boats  and  horses  does  the  company  own,  which  perform  service  on  the 
Pennsylvania  section  of  the  canal  ?  -,n, 

The  company  own  no  horses  performing  any  service  on  the  Pennsylvania  section 
of  the  canal.  The  company  build  the  boats  and  sell  them  to  the  boatmen,  who  are 
to  pay  for  them  by  instalments,  the  company  hold  them  until  paid  for :  the  number 
of  boats,  thus  owned  or  held  by  the  company,  are  four  hundred  and  sixty-three,  or 
very  near  that,  as  1  believe  ;  there  are  also  fifty-five  scows. 

Sworn  and  subscribed  in  presence  of  the  committee,  July  7,  1851. 

(Signed)  ISAAC  N.  SEYMOUR. 

Mr.  Walker  moved, 

That  when  the  committee  adjourns,  it  adjourns  to  meet  at  the  call  of  the  chair¬ 
man,  at  such  time  and  place,  as  he  may  designate. 

Adjourned. 


United  States  Hotel,  ) 

Philadelphia,  Nov.  G,  1851.  ) 

Committee  met  on  the  call  of  the  chairman. 

Present:  Messrs.  Penniman,  Walker,  and  Morris. 

Adjourned  to  meet  at  this  place  at  ten  o’clock  to-morrow  morning. 
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November  7,  1851. 

The  committee  met  pursuant  to  adjournment. 

Present :  all  the  members. 

After  consultation,  the  committee  adjourned  to  meet  at  the  United  States  Hotel, 
in  the  city  of  Philadelphia,  on  the  20th  December. 

Adjourned. 


United  States  Hotel,  ) 

Philadelphia ,  Dec.  20, 1851.  y 

The  committee  met  pursuant  to  adjournment. 

Present :  Messrs.  Penniman,  Walker,  and  Morris. 

Plon.  George  W.  Woodward  and  William  H.  Dimmick,  Esq.,  on  behalf  of  the 
Delaware  and  Hudson  canal  company,  asked  leave  to  present  a  written  argument  to 
the  committee,  and  that  the  same  be  entered  upon  the  Journal. 

A  motion  was  then  made  by  Mr.  Walker,  seconded  by  Mr.  Morris,  that  the  argu¬ 
ment  of  counsel  be  appended  to  the  report  of  the  committee,  which  was  agreed  to. 

The  report  of  the  committee  was  then  read  by  the  chairman,  and  unanimously 
adopted. 

On  motion, 

Adjourned  sine  die. 


